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Z Aaron Ferer & Sons, a co-partnership vs. 


In the Superior Court of the State of California 
in and for the County of Los Angeles 


No. 1718-H 
No. 465936 
AARON FERER & SONS, a Co-Partnership, 
Plaintiff, 
vs. 
RICHFIELD OIL CORPORATION, a Corporation, 
Defendant. 
COMPLAINT 


DECLARATORY JUDGMENT. 
Plaintiff complains and alleges: 


ls 


That at all times herein mentioned, plaintiff was and 
now is a co-partnership, comprised of Morris Ferer, 
Ester Peggy Ferer and Robert Irving Ferer, doing busi- 
ness under the fictitious name and style of Aaron Ferer 
and Sons, and having its principal place of business in the 
County of Los Angeles, State of California. 

II. 


That at all times herein mentioned, the Defendant was 
and now is a corporation duly organized under the laws of 
the State of Delaware, and having zt’s principal place of 
business in the County of Los Angeles, State of Cali- 
fornia. 

IIl. 


That on or about the 17th day of January, 1941, plaintiff 
and defendant entered into a contract in writing, a true 
and correct copy of which is attached hereto, marked Ex- 
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hibit “A”, and made a part of this Complaint, That 
there was attached to said written contract, a map, which 
said map was referred to in said written contract as Ex- 
hibit A. That said map indicated the location of certain 
refinery and producing facilities and equipment located on 
the said premises described in said written contract, and 
further indicated with red markings, certain of such re- 
finery and producing facilities and equipment which were 
to be excluded from the conveyance provided for in said 
written contract. That said map is omitted from Exhibit 
“A” attached to this complaint, for the reason that it is 
bulky; that defendant has in ?#’s possession and attached 
to tt’s executed copy of said written contract, a true and 
correct copy of said map. 


IV. 


That there is located on the premises described in said 
written contract, approximately thirty-seven oil wells. 
That said oil wells are now and for several years last past 
have been inoperative. That there is contained in said 
oil wells certain metal, to-wit: oil well casing and pipe. 


V. 

That an actual controversy and dispute exists between 
the parties hereto with respect to said written contract, and 
more particularly with respect to whether or not the con- 
veyance to plaintiff by defendant of refinery and produc- 
ing facilities and equipment, includes the metal, to-wit: 
the casing and pipe contained in said oil wells and whether 
or not plaintiff has the right under said written contract 
to dismantle and remove such casing and pipe from said 
oil wells and from said premises. 


VI. 


Defendant claims and contends that said casing and pipe 
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in said oil wells is not included in the conveyance from 
defendant to the plaintiff provided for in said written con- 
tract, and that plaintiff has no right to dismantle or re- 
move same or any portion thereof from said oil wells 
and/or from said premises. Plaintiff claims and contends 
that under said written agreement, defendant conveyed to 
plaintiff and granted plaintiff the right to dismantle and 
remove all refinery and producing facilities and equip- 
ment on the premises, except certain refinery and pro- 
ducing facilities and equipment specifically reserved. That 
the casing and pipe contained in said oil wells constitutes 
producing equipment. That said casing and pipe was not 
specifically reserved in said written contract and that 
plaintiff therefore acquired from defendant under said 
written contract, all of said casing and pipe and has the 
right to dismantle and remove same from said wells and 
from said premises. 


Wherefore, plaintiff, as a party to said written contract, 
and a party interested, desires a declaration of the rights 
and duties of plaintiff and defendant with respect to the 
subject matter of this complaint, together with such other 
relief as may be requisite and proper to carry out or en- 
force such declaratory judgment. 

PHILIP N. KRASNE, 
CARL B. STURZENACKER, 
Attorneys for Plaintiff. 

Exhibit “A” omitted. Same as Exhibit “A” attached 

to amended complaint. 


[ Verified. | 


[Endorsed]: Filed Jul. 8, 1941. L. E. Lampton, 
County Clerk; by M. Samuels, Deputy. 
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NOMICHZOPR FILING OF PETITION BOR REMOV- 
AL AND BOND AND NOTICE OF APPLICA- 
TION FOR AN ORDER GRANTING RE- 
PrONeXL TO tie WISTRICT COURT OF THE 
UNITED STATES, IN AND FOR THE SOUTH- 
IN DIS? RIG Or CALIPORNIAWeE NT RAL 
Div I SION eee NITlON FORPREVMOW AIS 


To the Plaintiff, Aaron Ferer & Sons, a copartnership, 
and to Philip N. Krasne and Carl B. Sturzenacker, 


its attorneys: 


You and Each of You Will Please Take Notice that 
on July 14, 1941, at the hour of 3:00 o’clock P.M. of 
said day, the Defendant, Richfield Oil Corporation, a 
corporation, will file in the office of the Clerk of the 
Superior Court of the State of California, in and for the 
County of Los Angeles, its petition for removal of the 
above entitled cause from the Superior Court of the State 
of California, in and for the County of Los Angeles, the 
court in which the above entitled action is now pending, 
to the District Court of the United States in and for the 
Southern District of California, Central Division, and a 
bond on removal, conditioned in accordance with law, 
copies of which said petition and bond are hereto annexed 


and served upon you; and 


You and Each of You Will Please Take Further 
Notice that on July 15, 1941, at the hour of 9:30 A.M., 
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or as soon thereafter as counsel may be heard, the De- 
fendant, Richfield Oil Corporation, a corporation, will 
bring on for hearing said petition for removal in Depart- 
ment 35 thereof, and will move the above entitled Court 
in said Department 35 for an order approving said bond 
on removal, copy of which is hereto annexed, and will 
apply for an order by the said Court removing said cause 
to the District Court of the United States in and for the 
Southern District of California, Central Division, in pur- 


suance of said petition for removal. 
Said motion will be made upon the grounds stated in 


said petition, and will be based upon this notice and upon 


all the files and records in said cause. 
Dated: July 14, 1941. 


Robert E. Paradise 

ROBERT &. PARADISE 
Attorney for Defendant, 
Richfield Oil Corporation. 
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POeOnenOR REMOVAG TO ste DISTRICT 
fOr OF THE UNITED Siw bs FOR THE 
SOUMAERN DISTRICT OFMCALIPORNIA, 
CENTRAL DIVISION. 


To the Honorable Superior Court of the State of Cali- 
fornia, in and for the County of Los Angeles: 


Your Petitioner, Richfield Oil Corporation, a corpora- 
tion, respectfully shows to this Honorable Court as fol- 


lows: 


1. Your Petitioner herein, Richfield Oil Corporation, 
is a corporation organized and existing under and by vir- 
tue of the laws of the State of Delaware, and was so 
organized and existing as a corporation under the laws of 
the State of Delaware at the time of the commencement 
of the above entitled action, and was at said time and now 
is a citizen and resident of the State of Delaware. 


2. That the complaint herein alleges that Plaintiff, 
Aaron Ferer & Sons, is a co-partnership, comprised of 
Morris Ferer, Ester Peggy Ferer, and Robert Irving 
Ferer. That each of said persons, to-wit, Morris Ferer, 
Ester Peggy Ferer, and Robert Irving Ferer, are, and at 
the time of the commencement of the above entitled 
action were, citizens and residents of a state of the United 
States, to-wit, as your Petitioner is informed and believes, 
and therefore alleges, citizens and residents of the State 
of California. That your Petitioner is informed and be- 
lieves, and therefore alleges, that at the time of the com- 
mencement of this action, and at all times since, Plaintiff, 
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Aaron Ferer & Sons, a co-partnership, was and now is a 


citizen and resident of the State of California. 


3. The above entitled action was commenced against 
the Petitioner in the Superior Court of the State of Cali- 
fornia in and for the County of Los Angeles and is now 
pending in said court, and is an action of civil nature of 
which the District Court of the United States in and for 
the Southern District of California, Central Division, has 
original jurisdiction. 

4. That the above entitled action is one brought by the 
said Plaintiff against your Petitioner, Richfield Oil Cor- 
poration, as Defendant, upon a written contract, dated 
January 17, 1941, under the terms of which said contract 
Plaintiff alleges that the Plaintiff acquired from the De- 
fendant all of the oil well casing and pipe contained in 
approximately 37 oil wells located upon the premises de- 
scribed in the written contract, and that the Plaintiff has 
the right to dismantle and remove said oil well casing and 
pipe from said wells and from said premises. That the 
said premises described in said written contract comprise 
a parcel of real property containing approximately 400 
acres, under which said parcel there existed at the time 
of the commencement of the above entitled action, and now 
exists, a reservoir of oil, belonging to your Petitioner, of 
an approximate value in excess of Three Million ($3,000,- 
000.00) Dollars, which said oil, or a substantial portion 
thereof, may be produced from the oil wells described in 
said Plaintiff’s complaint now existing upon said premises. 


That under the provisions of Section 3233 of the Cali- 
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fornia Public Resources Code and the rules and regula- 
tions of the California Division of Oil and Gas, said oil 
well casing and pipe cannot be removed from said wells 
without the abandonment of said wells in the manner pro- 
vided by law. That if Plaintiff were entitled to remove 
the oil well casing and pipe from said wells the cost to 
Defendant of installing additional casing and pipe in said 
wells, if such installation could be accomplished after the 
abandonment of such wells, would be a sum in excess of 
Fifty Thousand ($50,000) Dollars. That if Plaintiff 
were entitled to remove the oil well casing and pipe from 
said wells, and if Defendant should be unable, because of 
said abandonment, to install additional casing and pipe in 
said wells, the cost to Defendant of drilling the same num- 
ber of additional wells on said land, together with the 
cost of the casing and pipe to be installed therein, and the 
installation thereof, would be an amount in excess of 
Seven Hundred Fifty Thousand ($750,000.00) Dollars. 
That accordingly at the time of the commencement of this 
action, and at all times since, the value of said wells, with 
said oil well casing and pipe installed therein, as the same 
now exists, and which said wells are capable of producing 
oil as aforesaid, was and is an amount in excess of 
$50,000.00. 

That in the complaint in the above entitled action 
Plaintiff seeks a declaration that Plaintiff is entitled to 
said oil well casing and pipe and is entitled to dismantle 
and remove said casing and pipe from said oil wells and 


from said premises, and Plaintiff seeks further “such other 
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relief as may be requisite and proper to carry out and en- 
force such declaratory judgment”. That in said com- 
plaint Plaintiff alleges that Defendant claims and intends 
that Plaintiff has no right to dismantle or remove said 
oil well casing and pipe or any portion thereof from said 
oil wells or from said premises; that Plaintiff has asserted 
to Defendant that the damages to Plaintiff resulting from 
Defendant’s preventing Plaintiff from dismantling and 
removing said oil well casing and pipe from said wells and 
premises are in an amount in excess of Twenty Thousand 
($20,000.00) Dollars. 

That, as aforesaid, the controversy between the Plaintiff 
and your Petitioner is of a civil nature, at law or in equity, 
and involves a sum in excess of Three Thousand 


($3,000.00) Dollars, exclusive of interest and costs. 


5. That said complaint sets forth, as between Plaintiff 
and your Petitioner herein, a controversy entirely between 
citizens of different states, to-wit, between the Plaintiff 
co-partnership and the co-partners thereof, all citizens of 
the State of California, and the Petitioner herein, a citizen 
of the State of Delaware. 


6. <A copy of the complaint and summons in the above 
entitled matter were served upon the Petitioner in the State 
and County of Los Angeles on July 8, 1941, and your 
Petitioner has not yet appeared in answer to the complaint 
and summons served upon it, nor filed any pleading in 
said action, nor has the time to plead, answer, or demur to 


the same allowed under the statutes of the State of Cali- 
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fornia and the laws and rules of practice in this court ex- 
pired, and the time for Petitioner to appear and plead 


herein will not expire subsequent to July 18, 1941. 


7. Your Petitioner has made due written notice to 
Plaintiff of the time and place of the filing of this Peti- 
tion and a bond on removal, and of application to the 
above entitled court for removal of this cause to the Dis- 
trict Court of the United States, Southern District of 
California, Ceneral Division, pursuant to this petition for 


removal. 


8. There is presented herewith a good and sufficient 
bond as by statute in such cases made and provided, which 
said bond is in the penal sum of One Thousand 
($1,000.00) Dollars and is conditioned upon the entering 
into the District Court of the United States in and for the 
Southern District of California, Central Division, within 
thirty (30) days from the date of the filing of this peti- 
tion, of a certified copy of the record of this action in said 
District Court of the United States for the Southern Dis- 
trict of California, Central Division, and for the payment 
of all costs which may be awarded by said Court if the 
said District Court of the United States shall determine 
or hold that this suit was wrongfully or improperly re- 
moved thereto. 


Wherefore, your Petitioner prays that this Court pro- 
ceed no further herein except to accept and approve the 
bond presented herewith and to make the order of removal 


as required by law, and to order that no further proceed- 
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ings be taken herein and to direct a transcript of the 
record herein to be prepared, made, and certified by the 
Clerk of this Honorable Court as provided by law to the 
said District Court of the United States in and for the 
Southern District of California, Central Division, in the 


manner and form as provided by law. 


Robert E. Paradise 
ROBERT E. PARADISE, 


Attorney for Defendant, 
Richfield Oil Corporation. 
[ Verified. ] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PETITION TO REMOVE 


I, 

An action may be removed from the State Court to the 
District Court of the United States, where the citizenship 
of the diverse parties thereto, and the matter in con- 
troversy exceeds the sum of Three Thousand Dollars 


($3,000.00), exclusive of interest and costs. 


28 U.S. C. A., Section 71 (Judicial Code, Section 
28 Amended). 


TT, 
If an action is one of which the United States District 
Court can rightfully take jurisdiction, then upon the 
filing of a petition for removal in due time with a suffi- 


cient bond the action is in law removed and the State Court 
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in which it is pending loses jurisdiction to proceed further 


and all subsequent proceedings in that court are void. 
ZaeUe >, C. A. Section’7Z (QJimdicial Code, Sec- 
tiome29 ). 
Madisonville Traction Co. vs. St. Bernard Mining 
Co., 196 U. S. 239; 49 Law Edition 462, 464. 
III. 

The jurisdictional amount may appear in the petition 
for renoval. The jurisdictional amount is determined by 
the amount in controversy, i.e., the value of the property 
which the plaintiff is seeking to recover or the value which 
the defendant stands to lose if the plaintiff is successful. 

Crockett vs. Overfield, 22 Fed. Supp. 915. 


Waha-Lewiston Land & Water Co. v. Lewiston- 
Sweetwater Irrigation Co., 158 Fed. 137, 139. 


Morrow vs. Mutual Casualty Co., 20 Fed. Supp. 


193. 

Deland vs. Hewitt Soap Co., Inc., 27 Fed. Supp. 
482. 

Studebaker vs. Salina Water Works Co., 195 Fed. 
164. 


Southern Cash Register Co. vs. National Cash 
Register Co., 143 Fed. 659. 


Received copy of the within Notice this 14th day of 
July, 1941. Philip N. Krasne, Attorney for Plaintiff. 


[Endorsed]: Filed Jul. 14, 1941. L. E. Lampton, 
County Clerk; by B. B. Burris, Deputy. 
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BOND ON REMOVAL 


Know All Men by These Presents: That the Hartford 
Accident and Indemnity Company, a corporation duly 
organized and existing under the laws of the State of 
Connecticut, and authorized to transact business in the 
State of California, is held and firmly bound unto the 
above named Plaintiff in the sum of One Thousand and 
no/100 ($1,000.00) Dollars, for which payment well and 
truly to be made, it binds itself, its successors and assigns, 
jointly and severally, firmly by these presents. 


The Condition of the Above Obligation Is Such That, 
Whereas, said Richfield Oil Corporation, a Corporation, 
has filed its petition in the Superior Court of Los Angeles 
County, State of California, for the removal of a certain 
cause therein pending, wherein said Richfield Oil Corpo- 
ration, a Corporation, is Defendant, and said Aaron 
Ferer and Sons, a Copartnership, is Plaintiff, to the Dis- 
trict Court of the United States, Southern District of 
California, Central Division. 


Now, Therefore, if the said Richfield Oil Corporation, 
a Corporation, shall enter in the said District Court of the 
United States, Southern District of California, Central 
Division, within thirty (30) days from the date of filing 
said petition, a certified copy of the record in said suit and 
shall well and truly pay all costs that may be awarded by 
said District Court of the United States, Southern District 
of California, Central Division, if said Court shall hold 
that said suit was wrongfully or improperly removed there- 
to, then this obligation shall be void; otherwise to remain 
in full force and virtue. 
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Signed, Sealed and Dated this 11th day of July, 1941. 
HARTFORD ACCIDENT AND 
INDEMNITY COMPANY, 
By Dick W. Graves [Seal] 
(DICK W. GRAVES) 
Attorney-in-Fact. 
State of California, 
County of Los Angeles,—ss. 


On this 11th day of July, in the year 1941, before me, 
Ida Fuhrmeister, a Notary Public in and for said County, 
residing therein, duly conimissioned and sworn, personally 
appeared Dick W. Graves, known to me to be the Attor- 
ney-in-Fact of the Hartford Accident and Indemnity Com- 
pany, the Corporation described in and that executed the 
within instrument, and also known to me to be the person 
who executed it on behalf of the Corporation therein 
named, and ....he acknowledged to me that such Corpora- 
tion executed the same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

(Notarial Seal) Ida Fuhmeister 

Notary Public in and for the County of Los Angeles, 

State of California. 
My Commission Expires April 26, 1942. 


Bond approved July 15, 1941. Kurtz Kauffman, Court 
Commissioner of Los Angeles County. 

Bond approved Jul. 15, 1941. George A. Dockweiler, 
Judge. 

[Endorsed]: Filed Jul. 14, 1941. L. E. Lampton, 
County Clerk; by B. B. Burris, Deputy. 
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In the Superior Court of the State of California, in 
and for the County of Los Angeles. 


July 15, 1941. Present, Hon. George A. Dockweiler, 
Judge Presiding. No. 465936. Department 35. 


AARON FERER & SONS, ETC.,, 
Plaintiff, 
vs. 
RICHFIELD OIL CORPORATION, ETC., 
Defendant. 


Petition and Bond of Defendant, Richfield Oil Corpo- 
ration, etc., for Removal to the United States District 
Court in and for the Southern District of California, Cen- 
tral Division, comes on for hearing; Robert E. Paradise 
appearing as attorney for the defendant. Said petition 
is granted. Bond approved. 


[Title of Superior Court and Cause. ] 


ORDER FOR REMOVAL OF CAUSE TOR UERS 
UNITED STATES DISTRICT COURT INRA 
FOR THE SOUTHERN DISTRICT OF CALI- 
FORNIA, CENTRAL DIVISION. 


The Defendant, Richfield Oil Corporation, a corpora- 
tion, prior to the expiration of the time within which said 
Defendant was required to answer or otherwise plead to 
Plaintiff’s complaint, having filed herein and presented to 
this Court for approval and acceptance a good and suff- 
cient bond, conditioned as prescribed by law, and with 
good and sufficient surety, and having filed and presented to 
this Court its petition for removal of this cause from the 
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Superior Court of the State of California in and for the 
County of Los Angeles to the District Court of the United 
States for the Southern District of California, Central 
Division, and it appearing to the Court that due notice of 
the filing of said petition and bond for removal has been 
given to the adverse party prior to the filing of said peti- 
tion and bond, and it appearing to the Court that this is a 
proper case for the removal of said cause to the District 
Court of the United States. 


Now, Therefore, It Is Hereby Ordered and Adjudged 
that the said petition and bond are hereby accepted, and 
said bond is hereby approved and said petition for removal 
is hereby granted; and 


It Is Further Ordered and Adjudged that this cause be 
and it hereby is removed to the District Court of the 
United States in and for the Southern District of Cali- 
fornia, Central Division, and the Clerk of this Court is 
hereby directed to prepare and make a transcript of the 
record herein and certify and transmit the same to the 
District Court of the United States in and for the South- 
ern District of California, Central Division, in the manner 
and form as provided by law ,and that all further pro- 
ceedings in this Court by stayed. 


Dated this 15th day of July, 1941. 
GEORGE A, BOG TIER, 
Judge. 


[Endorsed]: Filed Jul. 15, 1941. L. E. Lampton, 
County Clerk; by J. D. John, Deputy. 
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State of California 
County of Los Angeles—ss. No. 465936 


I. L. E. Lampton, County Clerk and ex-officio Clerk of 
The Superior Court in and for the County and State afore- 
said, do hereby certify the foregoing copies of documents 


and orders consisting of: 


Complaint, Notice of filing and hearing petition 
and Petition for Removal, Bond on Removal, Minute 
Order granting petition for removal, written Order 
for Removal to the District Court of the United 
States for the Southern District of California (Cen- 
tral Division), and Affidavit of Service by Mail, in 
the action of 


Aaron Ferer & Sons, a Co-Partnership vs. Richfield Oil 
Corporation, a Corporation, to be full, true and correct 
copies of all of the original documents on file and/or of 


record in this office in said action to date. 


In Witness Whereof, I have hereunto set my hand and 
affixed the seal of the Superior Court this 6th day of 
August, 1941. 


Lee EAP TON, 
County Clerk and ex-officio Clerk of the Superior Court 
of the State of California, in and for the County of 
Los Angeles. 


By C. G. Albrecht, Deputy. 
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District Court of the United States for the Southern Dis- 
trict of California (Central Division) 


No. 1718-H 


AARON FERER & SONS, a Co-Partnership, 
IP ebevenae, 
VS. 
Rie rtetbLD Olly CORPORATION, 4 Comenation, 
Defendant. 


GeRIiIPIED CORYSOr RECORD ON REMOVAL. 


[Endorsed]: Filed Aug. 12, 1941. 


[Title of District Court and Cause. ] 


AMENDED COMPLAINT 
DEGCEARATORY JUDGMENT 


Plaintiff complains and alleges: 
I, 


That at all times herein mentioned, plaintiff was and 
now is a co-partnership, comprised of Morris Ferer, Ester 
Peggy Ferer and Robert Irving Ferer, doing business un- 
der the fictitious name and style of Aaron Ferer And 
Sons, and having it’s principal place of business in the 
Wounty of Los Angeles, State of Calitonnia, 


II. 

That at all times herein mentioned, the defendant was 
and now is a corporation duly organized under the laws 
of the State of Delaware, and having it’s principal place 
of business in the County of Los Angeles, State of Cali- 
fornia. 


20 Aaron Ferer & Sons, a co-partnership vs. 


III. 

That the original complaint now on file herein was first 
filed in the Superior Court of the State of California in 
and for the County of Los Angeles in action No. 465936 
of said Superior Court; that said action was ordered re- 
moved to the above entitled court by said Superior Court 
on the 15th day of July, 1941. 

IV. 

That on or about the 17th day of January, 1941, plain- 
tiff and defendant entered into a contract in writing, a true 
and correct copy of which is attached hereto, marked 
Exhibit “A” and made a part of this amended complaint 
by reference, by the terms of which defendant sold and 
conveyed to plaintiff all of the refinery and producing 
facilities and equipment located on the premises therein 
described except for certain items thereof specifically re- 
served unto defendant. That there was attached to said 
written contract as Exhibit A thereof, a map, showing the 
location of all of the said refinery and producing facilities 
and equipment, and further showing with red markings, 
the items thereof which were specifically reserved unto 
the defendant as hereinabove alleged. That said map is 
omitted from Exhibit “A” attached to this amended com- 
plaint, for the reason that it is bulky; that defendant has 
in it’s possession and attached to it’s executed copy of 
said written contract, a true and correct copy of said map. 

V. 

That concurrently with the execution of said written 
contract, plaintiff paid to defendant the monetary consid- 
eration provided for in Paragraph 1 thereof, to-wit: the 
sum of Twenty-two thousand ($22,000.00) Dollars. That 
immediately after the execution of said written contract, 
plaintiff took possession of the premises therein described 
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and of the refinery and producing facilities and equipment 
located thereon; that ever since the execution of said writ- 


ten contract, plaintiff has been engaged in the dismantling 
and removing of said refinery and producing facilities 
and equipment from the said premises in accordance and 
compliance with the terms, covenants and conditions set 
forth in said written contract; that plaintiff is still in 
possession of said premises and of said refinery and pro- 
ducing facilities and equipment; that in addition to the 
$22,000.00 paid by plaintiff to defendant as hereinabove 
alleged, plaintiff has incurred an expense in the disman- 
tling and removal of materials from said premises and in 
disposing of debris on said premises, all as required of 
plaintiff by the terms of said written contract in an 
amount of approximately Twenty Five Thousand ($25,- 
000.00) Dollars. 


VI. 


That there is located on the premises described in said 
written contract, approximately thirty seven oil wells; 
that said oil wells are now and for several years last past 
have been idle and inoperative; that plaintiff is informed 
and believes and upon such information and belief alleges 
that the derricks and tubing and rods were removed from 
said wells several years prior to the execution of said 
written contract; that there is located in each of said wells 
certain producing equipment and/or metal, to-wit: pipe 
in varying lengths and sizes comprising a portion of what 
is commonly known in the oil industry as the “production 
string” and/or as “‘casing”’; that said pipe for convenience, 
is hereinafter referred to as “casing”; and that each of 
said oil wells is shown on the map attached to and made 
a part of the written contract and that none of said wells 
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or any of the producing equipment contained therein are 
circled in red to indicate that they were reserved to de- 


fendant under the terms of said written contract. 


VI. 

That an actual controversy and dispute exists between 
the parties hereto with respect to said written contract, 
and more particularly with respect to whether or not the 
conveyance to plaintiff by defendant of the refinery and 
producing facilities and equipment on the premises de- 
scribed in said written contract includes said casing and 
whether or not plaintiff has the right under said written 
contract to remove said casing from said oil wells and 


from said premises. 


VIil. 

Defendant claims and contends that said casing in said 
oil wells is not included in the conveyance from defendant 
to the plaintiff provided for in said written contract, and 
that plaintiff has no right to remove same or any portion 
thereof from said oil wells and/or from said premises. 
Plaintiff claims and contends that under said written con- 
tract defendant sold and conveyed to plaintiff all of the 
refinery and producing facilities and equipment on the 
premises, except certain items thereof specifically reserved: 
that said conveyance from defendant to plaintiff includes 
all metal on the premises; that said casing is metal and is 
producing equipment; that said casing was not specifically 
reserved to defendant by the terms of said written con- 
tract and that plaintiff has the right, under the terms of 


said written contract, to remove said casing from said oil 
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wells and from said premises and to retain same as part 
of the producing equipment purchased by plaintiff from 
defendant. 


IX. 


That plaintiff has at all times fully done and performed 
all of the stipulations, conditions and agreements to be 
performed by plaintiff under said written contract, except 
that plaintiff has not yet removed all of the refinery and 
producing facilities and equipment from said premises, 
and as to the portion not yet removed, plaintiff is dili- 
gently proceeding with the removal thereof. That plain- 
tiff is, and at all times since the execution of said written 
contract, has been ready, willing and able to remove said 
casing in a manner that will comply with all of the rules 
and regulations, laws, orders and requirements of the Divi- 
Bom of OileandeGas of the State of California, and of 
all other governmental authorities and in strict compliance 
with all of the terms, covenants, agreements and provi- 
sions of said written contract. 

Dh 

That defendant has threatened to prevent plaintiff from 
removing said casing from said oil wells and from said 
premises and has further advised plaintiff, and plaintiff 
believes, that even if this court declares that plaintiff has 
the right to remove said casing from said oil wells and 
said premises under the terms of said written contract, 
defendant will, nevertheless, still prevent plaintiff from 
doing so; that unless defendant is restrained from inter- 
fering with plaintiff's removal of said casing, plaintiff will 
suffer irreparable loss; that plaintiff has no speedy or ade- 
quate remedy at law in that it would be extremely difficult 
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to ascertain the amount of pecuniary compensation which 
would offer adequate relief; that until and unless plaintiff 
is allowed to proceed and remove said casing from said oil 
wells, it will be impossible to ascertain what quantity 
thereof can be removed, the salvagable value thereof, or 
the cost of such removal. 


As A Further, Separate And Distinct Cause Of Action 
against defendant, plaintiff alleges: 


Ie 


Plaintiff repeats and re-alleges by reference, as fully and 
completely as if herein set forth at length, all of the alle- 
gations contained in Paragraphs 1, II, III, 1V and VI 
of the plaintiff’s first cause of action. 


Il. 


That on or about the 27th day of June, 1941, defend- 
ant notified plaintiff that defendant would not deliver to 
plaintiff, or permit plaintiff to remove from the premises 
above referred to, any of said casing, and said defendant 
totally repudiated the said contract insofar as it related 
to said casing. 


iil. 


That plaintiff has paid the consideration provided for 
in said written contract, and has at all times done and 
performed all of the stipulations, conditions and agree- 
ments to be performed by plaintiff under said written con- 
tract; that plaintiff is and at all times since the execution 
of said written contract, has been ready, willing and able 
to remove said casing in a manner that will comply with 
all of the rules and regulations, laws, orders and require- 
ments of the Division of Oil and Gas of the State of 
California, and of all other Governmental authorities and 
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in strict compliance with all of the terms, covenants and 
agreements and provisions of said written contract. 


IV. 


That by reason of the premises, plaintiff has been dam- 
aged in the sum of Iifty Thousand ($50,000.00) Dollars. 

Wherefore, plaintiff, as a party to said written con- 
tract and a party ®terested, desires and prays for a 
declaration of the rights and duties of plaintiff and de- 
fendant with respect to the subject matter of this amended 
complaint, and in the event that this court declares that 
plaintiff has the right to remove said casing from said 
oil wells and said premises, then plaintiff prays further 
that defendant be restrained from interfering with plain- 
tiff’s removal thereof from said oil wells and said prem- 
ises, for costs of suit herein, and for such other and fur- 
ther relief as may be requisite and proper to carry out 
and enforce such declaratory judgment. 

Plaintiff further prays that in the event this court 
should determine that plaintiff is not entitled to the declara- 
tory judgment prayed for under the first cause of action 
herein, that then plaintiff be given a money judgment 
against defendant in the sum of Fifty Thousand $50,- 
000.00) Dollars, for costs of suit herein, and for such 


other and further relief as may be fair and proper. 


PHILIP N. KRASSNiE, 
GARL B. STURZENACKER, 
By Philip N. Krasne 
Attorneys for Plaintiff. 
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EXHIBIT A. 

This Agreement made and entered into this 17th day of 
January, 1941, by and between Richfield Oil Corpora- 
tion, a Delaware corporation, hereinafter referred to as 
“Seller,” and Aaron Ferer & Sons, a co-partnership, here- 
inafter referred to as “Buyer”, 


Witnesseth: 
Whereas, Seller is the owner of a certain parcel of real 


property in Santa Barbara County, California, more par- 
ticularly described as: 


That certain parcel of real property situated in the 
County of Santa Barbara, State of California, more 
particularly described as follows: 


“Beginning at a pipe known as point “M” of John 
P. Black’s survey of property of the Soladino Land 
Company, and running thence 5S. 83°23’ EM@2aom! 
feet to a pipe; thence N. 41°00’ E. 5492.9 feet to a 
pipe; thence N. 64°21’ W. 3197.7 feet to a post 
marked “M3”; thence S 41°00’ W. 3564 feet to a 
pipe known as “M”2”; thence S 25°31’ W. 1676.5 
feet to a post marked “M 1” thence S. 1°06’ E. 
1056.0 feet to the point of Beginning. Containing 
400 acres. 


A deed describing said property being recorded in 
Book 170 of Deeds, Page 595, Official Records of 
Santa Barbara County. 


on which parcel of property are located various refinery 
and producing facilities and equipment, and 


Whereas, Buyer desires to purchase such equipment 
and facilities subject to the exceptions hereinafter set 
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forth and Seller is willing to sell the same to Buyer upon 
condition that Buyer dismantle and remove the same in 
accordance with the terms, covenants and conditions here- 
inafter contained: 


1. In consideration of the payment by. Buyer to Seller 
concurrently herewith of the sum of Twenty Two Thou- 
sand Dollars ($22,000.00) receipt whereof is hereby ac- 
knowledged by Seller and in consideration of the per- 
formance by Buyer of the terms, covenants and _ provi- 
sions hereinafter contained, Seller covenants and agrees 
to sell to Buyer, subject to the exceptions hereinafter 
provided, all of the equipment and facilities now located 
on said land above described together with the pipe lines 
running from said land to a point adjacent to the rail- 
road track one-half mile west of said land, and including 
the boiler, boiler house, two corrugated iron tanks, pump 
and loading rack located at said point. Said equipment 
and facilities so to be sold include generally all pipe lines, 
valves and fittings, buildings, boilers, pumps, engines, 
motors, tanks, metal and lumber now located on said land, 
all subject to the exceptions hereinafter provided. It is 
expressly understood and agreed that the following items 
of equipment and facilities located on said land above de- 
scribed are excepted from the foregoing and shall not be 
included in said sale nor shall the same be dismantled or 
removed by Buyer: 


(a) 12 Cottrell type dehydrators, 3’ x 8’, belong- 
ing to Petroleum Rectifying Company ; 


(b) That certain water pump and the water stor- 
age facilities and water piping which services the 


Superintendent's house and cow barn; 
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(c) Superintendent’s house (PR-1494), garage 
(PR-1479), frame house (PR-17318), and barn 
(PR1495) ; 

(d) Six shell stills and two extra still bottoms in- 
cluding connections which are afhxed thereto up to 
and including the first flange in the piping hook-up. 
(Previously sold to O. C. Field Gasoline Company). 

(e) Brick foundations for said stills and still bot- 
toms. 

(f) Six tanks, Nos. PR-29230—Capacity 55,000 barrels 


29231 ‘ 55,000 barrels 
29238 “ 5,700 “ 
29239 “ 10,050 “ 
29240 “ 30,190 “ 
29241 “ 37,200 


and major suction and discharge oil pipe lines con- 
necting such tanks approximately as indicated in red 
on the map attached hereto and marked Exhibit “A”. 


(g) Approximately 400’ of 6” pipe line connecting 
to tank PR-29230 now being used by Camite Co.; 
Buyer, however, to have option of removing such 
line and replacing the same with 3” pipe line in as 
good quality and condition. 


(h) Gas pipe lines connecting wells on the land 
above described to the superintendent’s house (PR- 
1494). 


(i) Certain equipment heretofore sold to Mid- 
Coast Oil Company consisting generally of brick, 
pipe tubes, return bends, structural steel, valves, 
pumps, engines and fittings, a list of which shall be 
furnished by Seller to Buyer upon request. 
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All of the foregoing equipment and facilities excluded 
from sale to Buyer herein (excepting the items heretofore 
sold to Mid-Coast Oil Company, as aforesaid) are indi- 
cated in red on the map attached to this agreement and 
marked Exhibit “A”’. 

(2) Buyer agrees at its sole cost and expense to per- 

and 
form the following work / in connection therewith shall 
supply all work, labor, machinery, equipment, materials 
and supplies, including fuel, water and electricity neces- 
sary for the performance of Buyer’s work and services 
hereunder. Such work shall include the dismantling, re- 
moval and disposition of all equipment and facilities to be 
purchased by Buyer hereunder, as above provided, the re- 
moval from the property and the disposition thereof in a 
manner authorized by law of all oil, water and other 
sediment now existing in the various tanks to be pur- 
chased by Buyer hereunder, and the filling in and leveling 
off of all ditches and pits created by Buyer’s work in re- 
moving pipe or other equipment. In addition, Buyer 
shall dispose of all debris (and the brick comprising the 
foundations under the stills remaining after the sale of 
a portion of such brick to the O. C. Field Gasoline Com- 
pany) resulting from the performance of Buyer’s work, 
by placing such debris and brick in the washed out por- 
tions of the creek running through the portion of the 
land on which the refinery equipment is now located, 
which disposition shall be performed in such manner that 
the normal course of the stream shall not be restricted. 
In addition, Buyer shall install a barbed wire fence, ade- 
quate for the protection of cattle, around the two large 
sumps on the north side of such creek. In addition, 
Buyer shall remove from said land all equipment, facilities 
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and other property now located on said land excepting 
only the items expressly excluded under the provisions of 
paragraph 1 hereinabove and in addition shall leave the 
land in a safe and clean condition; provided, however, 
that Buyer shall not be required to dismantle or remove 
concrete buildings or foundations located on the portion 
of the land now occupied by the refinery equipment. 

In connection with the removal by Buyer of the loading 
rack, boilers and other equipment located at the railroad 
track one-half mile west of said land and the pipe lines 
connecting therewith, Buyer shall restore to their original 
condition the lands upon which said loading rack and 
other equipment and pipe lines are located, all in accord- 
ance with the provisions of that certain lease dated April 
1, 1929, between Standard Oil Company of California, 
as Lessor, and Pan American Petroleum Company (the 
predecessor of Seller herein), as Lessee. 

3. Buyer shall commence the performance of the fore- 
going work promptly after the execution of this agree- 
ment and shall complete the same not later than six (6) 
months following the date of this agreement. 

4. Buyer expressly covenants and agrees that all of 
said work to be performed by Buyer shall be performed 
to the satisfaction of Seller and in strict compliance with 
all rules, regulations and other requirements of the Coun- 
ty of Santa Barbara, State of California, and of any 
other governmental authorities, and including, but without 
limiting the generality of the foregoing, the Fire Warden 
and the Fish and Game Commission. 

5. Buyer agrees to protect the land above described 
and all improvements and equipment located thereon, and 
the land owned by the Standard Oil Company of Califor- 
nia (on which is now located the loading rack at the rail- 
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road station and the pipe lines connecting therewith), and 
the land owned by the Camite Company on which is lo- 
cated a portion of said pipe lines, and Richfield Oil Cor- 
poration, and Standard Oil Company of California, and 
the Casmite Company against any and all claims of labor- 
ers, mechanics and material men, and against all charges, 
liens and encumbrances of every kind and character aris- 
ing out of or in connection with the performance by 
Buyer of any of Buyer’s work or services hereunder, and 
to indemnify Richfield Oil Corporation and Standard Oil 
Company of California and the Camite Company and 
their successors and assigns of and from any and all loss, 
cost, damage or expense arising out of or in connection 
with any such claim, charge, lien or encumbrance. 

6. Buyer covenants and agrees to indemnify and hold 
Seller and its successors and assigns harmless of and free 
from any and all claims, liabilities, obligations, and causes 
of action of every kind and nature whatsoever for injury 
to or death of persons, including Scller’s employees, and/ 
or damage to or destruction of property, including Seller’s 
property and property owned by any other persons, firms 
or corporations, arising out of or in connection with or 
resulting from any and all acts or omissions of Buyer 
or Buyer’s employees in connection with the performance 
by Buyer of any of the work or services hereinabove pro- 
vided for. 

7. Buyer covenants and agrees further to place in ef- 
fect immediately and to maintain in effect at all times 
during the term hereof, at Buyer’s sole cost and expense, 
the following insurance with responsible insurance car- 
riers: 

(a) Workmen’s Compensation insurance covering 
all persons employed by Buyer in connection with the 
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work and services to be performed under the provi- 
sions of this agreement ; 

(b) Public Liability insurance in amounts of not 
less than $25,000.00 for injury to or death of one per- 
son and $50,000 for injury to or death of more than 
one person in any one accident; 

(c) Property Damage insurance in the stated 
amount of $25,000.00 for any one accident; 

(d) Automotive Public Liability insurance in 
amounts of not less than $25,000.00 for injury to or 
death of one person and $50,000.00 for injury to or 
death of more than one person in any one accident; 
and 

(e) Automotive Property Damage insurance in 
the Stated amount of $5,000.00. 

Such policies shall be written by insurance companies sat- 
isfactory to Seller. Certificates issued by said insurance 
companies issuing said insurance policies shall be deposited 
with Seller, which certificates shall provide that ten (10) 
days written notice shall be given to Seller prior to any 
cancellation of or material change in any such policy. 

8. This agreement shall be personal to the Buyer and 
shall not be assigned by said Buyer, either voluntarily or 
involuntarily by operation of law without first securing 
the written approval thereto by Seller. 

9. Buyer agrees to and does hereby accept full and 
exclusive liability for the payment of any and all taxes 
and contributions levied or assessed against Seller or 
Buyer for unemployment insurance and for old age retire- 
ment benefits, pensions, and annuities imposed by the gov- 
ernment of the United States and by the government of 
any state of the United States which are measured by the 
wages, salaries, or other remuneration paid to persons 


Richfield Oil Corporation, a corporation 33 


employed by Buyer in connection with work Buyer is re- 
quired to perform and have performed under the terms of 
this agreement. 

10. Buyer accepts full and complete responsibility for 
the return, payment and discharge of all property taxes 
on the equipment and facilities to be purchased by Buyer 
hereunder for the year 1941-42 and Buyer covenants and 
agrees to indemnify and reimburse Seller for any such 
taxes levied or assessed against Seller. 

11. Buyer shall pay to Seller the amount of any and 
all taxes levied or assessed by any governmental authority 
in connection with the sale, delivery or removal of said 
equipment and facilities, expressly including but without 
limiting the generality of the foregoing, the amount of 
the California Retail Sales Tax applicable thereto: pro- 
vided, however, that should Buyer purchase the same for 
resale, Buyer shall execute and deliver to Seller a cer- 
tificate or resale in the form prescribed by the California 
Retail Sales Tax Act and by the regulations applicable 
thereto. 

12. Commencing on the date of execution of this 
agreement, all risk of loss of or damage to all equipment 
and facilities to be purchased by Buyer hereunder shall be 
borne solely by Buyer. 

13. Upon completion by Buyer, strictly in the manner 
hereinabove provided, of all of Buyer’s duties, liabilities 
and obligations hereunder, Seller shall execute and deliver 
to Buyer a Bill of Sale, covering all equipment and facili- 
ties to be purchased by Buyer hereunder; which said Bill 
of Sale shall be in general terms only inasmuch as no 
inventory of such equipment and facilities is in existence. 

It is expressly understood and agreed that Seller makes 
no warranties whatsoever, either express or implied, with 
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respect to the quantity, amount or size of any of the fa- 
cilities or equipment to be purchased by Buyer hereunder 
or with respect to the condition or fitness of any of such 
equipment or facilities. 

It is expressly understood and agreed that Buyer shall 
not be entitled to receive payment from Seller for any of 
Buyer’s work hereunder and that the execution and de- 
livery by Seller of said Bill of Sale, as aforesaid, shall 
constitute full compensation to Buyer for its work and 
services. 

14. In the event that Buyer shall not have completed 
the removal of all of said equipment and facilities and 
performance of Buyer’s work as provided in paragraph 
2 hereinabove at the expiration of six (6) months fol- 
lowing the date of this agreement, Buyer shall pay to 
Seller a rental for the use of said land at the rate of Fifty 
Dollars ($50.00) per month until completion of such re- 
moval and of Buyer’s work; provided that Buyer’s use 
of the land shall be limited to use for the purpose of per- 
forming the work to be performed by Buyer under the 
provisions of paragraph 2 hereinabove. 

In Witness Whereof, the parties hereto have executed 
this agreement the day and year first hereinabove written. 


RICHFIELD OIL CORPORATION 

By BH. HO RELLY (Signed) 

Attest R.C.S. 

AARON FERER & SONS, a co-partnership, 
By Morris Ferer (Signed) 

Attest Helen Lipsman (Signed) 


| Verified. | 
|Endorsed]: Filed Oct. 24, 1941. 
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[Title of District Court and Cause. | 
NOTICE OF Me nie 
To Plaintiff and to Philip N. Krasne, Esq. and Carl B. 
Sturzenacker, Esq., Attorneys for Plaintiff, 505 Taft 
Building, Los Angeles, California: 

Please Take Notice that the motion of defendant Rich- 
field Oil Corporation to dismiss the amended complaint 
herein will be brought on for hearing before the District 
Court of the United States for the Southern District of 
California, Central Division, on the 17th day of Novem- 
ber, 1941, at the opening of Court on that date or as 
soon thereafter as counsel can be heard, which said mo- 
tion will be made upon the grounds stated in said motion 
and will be based upon this motion and upon all the rec- 
ords and files in the above entitled cause. 

Dated: November 6, 1941. 

ROBERT E, PARADISE 
WILLIAM J. DeMARTINI 
By Robert E. Paradise 
Attorneys for defendant Richfield Oil Corporation. 
[Endorsed]: Filed Nov. 6, 1941. 


[Title of District Court and Cause. ] 
MOTION TO DISMISS AMENDED COMPLAINT 
To the Honorable United States District Court above 
named: 
Defendant Richfield Oil Corporation moves the Court 
as follows: 
tT 
To dismiss the amended complaint and both causes of 
action thereof on the ground that the amended complaint 
fails to state a claim against Richfield Oil Corporation 
upon which relief can be granted for the following reason: 
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That the contract attached as Exhibit “A” to the 
amended complaint does not by its terms provide for 
the sale by defendant to plaintiff of the casing in- 
stalled in any of the wells located upon the premises 
therein referred to, nor does such contract give to 
plaintiff the right to remove such casing from any 
of such wells. 


Il. 


To dismiss the alleged first cause of action on the 
ground that such alleged first cause of action fails to 
state a claim for specific performance for the following 
reason: 


That it appears from the amended complaint here- 
in that plaintiff seeks a decree of specific performance 
of plaintiff’s alleged right to dismantle and remove 
casing and pipe from the oil wells located upon the 
premises described in the amended complaint and 
that the said contract attached to the amended com- 
plaint as Exhibit “A” is not specifically enforceable. 


Dated: November 6, 1941. 


ROBERT E. PARADISE 
WILLIAM J. DeMARTINI 
By Robert E. Paradise 


Attorneys for defendant Richfield Oil Corporation. 


[Endorsed]: Filed Nov. 6, 1941. 


Received copy of the within this 6 day of Nov., 1941. 
Phil Krasne, Carl B. Sturzenacker, Attorneys for Plaintiff. 
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At a stated term, to-wit: The September Term, A. D. 
1941, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, in 
the City of Los Angeles on Monday the 17th day of 
November in the year of our Lord one thousand nine 
hundred and forty-one. 


Present: 


The Honorable: Harry A. Hollzer, District Judge. 
No. 1718-H Civil. 


Aaron Ferer & Sons, etc., 
Plaintiff, 
vs. 


Richfield Oil Corporation, a corporation, 


Defendant. 


This cause coming on tor hearing motion of defendant 
to dismiss amended complaint pursuant to notice filed No- 
vember 6, 1941, Philip N. Krasne and Carl B. Sturzen- 
acker, Esqs., appearing as counsel for the plaintiff; Robert 
E. Paradise, Esq., appearing as counsel for the defendant: 

Attorney Paradise argues in support of motion and 
Attorney Krasne argues in opposition to motion. It is 
ordered that the cause as to the said motion stand sub- 


mitted. 


38 Aaron Ferer & Sons, a co-partnership vs. 


[Title of District Court and Cause. ] 
MEMORANDUM OF CONCLUSIONS :— 
JUDGE HOLLZER—Monday, Dec. 29, 1941. 


It appearing that defendant has moved to dismiss plain- 
tiff’s amended complaint and also to dismiss the first cause 
of action therein; and 


It further appearing that the within entitled suit arises 
out of a certain written contract, a copy of which is at- 
tached to said amended complaint; and 


It further appearing that by the first count of said 
amended complaint plaintiff seeks declaratory relief, more 
particularly, seeks a decree adjudging that under the terms 
of said contract the defendant sold and conveyed to plain- 
tiff the casing in the oil wells on defendant’s land described 
in said contract, also adjudging that plaintiff is entitled to 
remove said casing from said wells and premises, and also 
adjudging that defendant be restrained from interfering 
with plaintiff's removal of said casing; and 


It further appearing from the terms of said contract 
that defendant owned the refinery and producing facilities 
and equipment located on said land, that plaintiff desired 
to buy such equipment and facilities, subject to certain 
exceptions more particularly set forth in said contract, that 
defendant was willing to sell the same upon the condition 
that plaintiff should dismantle and remove the same in 
accordance with the terms set forth in said contract; and 


It further appearing from the terms of said contract 
that defendant thereby agreed to sell to plaintiff, subject 
to said exceptions, ALL of the equipment and facilities 
located on said land, together with the pipe lines running 
from said land to a certain point, and including the boiler, 
boiler house, two corrugated iron tanks, pump and loading 
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rack located at said point, said equipment and facilities 
thereby sold to include generally all pipe lines, valves and 
fittings, buildings, boilers, pumps, engines, motors, tanks, 
METAL and lumber located on said land; and 


It further appearing from the terms of said contract, 
more particularly, paragraph one thereof, that certain 
specifically enumerated and described items of equipment 
and facilities were expressly excepted as not being sold to 
plaintiff; and 


It further appearing from the terms of said contract 
that the casing in the oil wells was not enumerated or 
described among the items of equipment and facilities thus 
expressly excepted from said sale; and 


It further appearing from the terms of said contract 
that plaintiff agreed at its sole expense to perform certain 
work, and that such work should include, among other 
things, the dismantling, removal and disposition of ALL 
equipment and facilities to be purchased by them, also the 
filling in and leveling off of all ditches and pits created by 
their work in removing pipe or other equipment; also that 
in addition plaintiff should remove from said land ALL 
equipment, facilities AND OTHER PROPERTY located 
on said land, EXCEPTING ONLY the items expressly 
excluded under the provisions of paragraph one of said 
contract; also that all work to be performed by plaintiff 
should be performed in strict compliance with all rules, 
regulations and other requirements of the county of Santa 
Barbara, the state of California and of any other govern- 
mental authorities; and 


It further appearing from the terms of said contract 
that upon completion by plaintiff of all its duties, liabilities 
and obligations thereunder, defendant was required to exe- 
cute and deliver to plaintiff a bili of sale covering ALL 
equipment and facilities to be purchased by plaintiff there- 
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under, which bill of sale should be in GENERAL terms 
only, inasmuch as no inventory of such equipment and 
facilities was in existence; and 


It further appearing from the affidavit of one H. H. 
Kelly, filed herein on behalf of defendant, and from the 
statement made by defendant’s counsel in open court, that 
defendant has notified plaintiff that the former contends 
that it did not sell to plaintiff said casing, also contends 
that plaintiff is not entitled to remove said casing, and has 
also notified plaintiff that defendant intends to and will 
prevent plaintiff from removing said casing; and 


It further appearing that by the second count of said 
amended complaint plaintiff seeks damages against defend- 
ant for its alleged breach of the aforementioned contract; 
and 


It further appearing from the statement made by de- 
fendant’s counsel in open court that said contract was 
drafted and prepared by defendant; 


The Court concludes that under the terms of said con- 
tract the defendant sold and conveyed to plaintiff the cas- 
ing in the oil wells on defendant’s land described in said 
contract. 


The Court further concludes that upon the face of the 
pleadings it appears that defendant has wrongfully 
breached said contract, this conclusion, however, being 
reached without prejudice to the right of defendant to 
answer the amended complaint and establish such defense 
as it may have thereto. 


The Court further concludes that the damages arising 
from such breach of contract pertain to the sale and de- 
livery of personal property, and that plaintiff is not entitled 
to declaratory or equitable relief herein. 


[Endorsed]: Filed Dec. 29, 1941. ] 
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At a stated term, to-wit: The September Term, A. D. 
1941, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles on Monday the 29th day of 
December in the year of our Lord one thousand nine 
hundred and forty-one. 

Present: 


The Honorable: Harry A. Hollzer, District Judge. 
No. 1718-H Civil. 


Aaron Ferer & Sons, a co-partnership, 
Plaintiff, 
VS. 
Richfield Oil Corporation, a corporation, 
Defendant. 


For the reasons set forth in the Memorandum of Con- 
clusions this day filed, it is ordered that defendant’s mo- 
tion to dismiss the amended complaint be denied, also that 
defendant’s motion to dismiss the first count of said 
amended complaint be sustained without leave to amend, 
and that defendant serve and file its answer to the second 
count of the amended complaint on or before January 12, 
1942. 


[Title of District Court and Cause. | 


ANSWER TO AMENDED COMPLAINT. 


Whereas, by order of the above entitled Court made 
and entered on December 29, 1941, the defendant’s motion 
to dismiss the first cause of action of said amended com- 
plaint was sustained without leave to amend; for answer 
to the second cause of action of the amended complaint 
defendant denies and alleges as follows: 
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I. 
Answering paragraph I of the second cause of action of 
the amended complaint: 


A. Answering paragraph I of the first cause of action 
as realleged in paragraph I of the second cause of action, 
defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations therein 
contained. 


B. Answering paragraph IV of the first cause of ac- 
tion of the amended complaint as realleged in paragraph I 
of the second cause of action of the amended complaint, 
defendant admits that on or about the 17th day of Janu- 
ary, 1941, plaintiff and defendant entered into a contract 
in writing, a copy of which is attached to the amended 
complaint and marked Exhibit ‘“A,” and defendant admits 
further that defendant has in its possession and attached 
to its executed copy of said written contract, a true and 
correct copy of the map referred to in said contract as 
Exhibit “A” thereto. 


Defendant denies each and every other allegation of 
paragraph IV of the first cause of action of the amended 
complaint as realleged in paragraph I of the second cause 
of action of the amended complaint and in this connection 
defendant alleges that it has not sold or conveyed to plain- 
tiff all or any of the refinery or producing facilities or 
equipment located on the premises therein described, as 
alleged in the amended complaint, but that by the terms of 
said contract, defendant merely agreed to sell to plaintiff 
certain of the facilities and equipment located on said 
premises as described in said contract; and defendant al- 
leges that the subject matter of said contract was the par- 
ticular facilities and equipment (subject to certain stated 
exceptions therefrom) located upon the surface of said 
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premises and did not include any of the casing or pipe 
installed in said oil wells. 


C. Answering paragraph VI of the first cause of 
action of the amended complaint as realleged in paragraph 
I of the second cause of action of the amended complaint, 
defendant admits that there are located on the premises 
described in the written contract thirty-two (32) oil wells 
and admits that said wells are now and have for several 
years last past been idle and have not been operated for 
the production of oil therefrom; and in this connection 
defendant alleges that said wells are now capable, and 
during said period of several years last past were capable, 
of being operated for the production of oil therefrom. 
Defendant admits that the derricks and tubing and rods 
were removed from said wells during the year preceding 
the date of execution of said written contract between 
plaintiff and defendant. Defendant admits that there are 
now installed in said wells certain strings of casing and 
pipe in varying lengths and sizes. Defendant admits that 
none of said wells was circled in red on the map attached 
to said written contract and alleges that the subject matter 
of said written contract was the items of equipment and 
facilities (subject to certain stated exceptions therefrom) 
located on the surface of the premises described in said 
contract, as shown on said map, and did not include any 
subsurface equipment of the nature of the casing and pipe 
installed in said wells and that there was therefore no 
occasion for circling in red on said map any property of 
the nature of subsurface equipment not so included within 
the subject matter of said written contract. Defendant 
admits that none of the producing equipment located on 
the surface of the premises in connection with said oil 
wells was circled in red for the reason that such surface 
equipment comprising boilers, tanks and other miscellane- 
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ous surface equipment was included within the subject 
matter of said written contract and was not excluded 
therefrom. Defendant alleges that the casing and pipe 
installed in said wells was not indicated or shown on said 
map attached to the written contract and therefore could 
not be circled in red on said map. Defendant alleges that 
said map did not add to the subject matter of the contract 
any items of facilities or equipment not shown in red on 
such map but that said map was merely illustrative of cer- 
tain of the exceptions as stated in the contract from the 
subject matter of the contract, to wit, the facilities and 
equipment located upon the surface of the premises. 

Except as herein admitted, defendant denies each and 
every allegation of said paragraph VI of the first cause 
of action of the amended complaint as realleged in para- 
graph I of the second cause of action of the amended 
complaint. 


Il. 


Answering paragraph II of the second cause of action 
of the amended complaint, defendant admits that on or 
about the 27th day of June, 1941, defendant mailed to 
plaintiff a letter dated June 27, 1941, a true copy of which 
is attached hereto and marked Exhibit “A.” Except as 
herein admitted, defendant denies each and every allega- 
tion of paragraph IJ of the second cause of action of the 
amended complaint. 


iLL, 


Answering paragraph III of the second cause of action 
of the amended complaint, defendant admits that plaintiff 
paid to defendant the sum of Twenty-two Thousand Dol- 
to be performed by plaintiff under said written contract 
Defendant denies that plaintiff has at all times done or 
performed all of the stipulations, conditions or agreements 
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to be performed by plaintiff under said written contract 
and in this connection defendant alleges that plaintiff is in 
default under the terms and provisions of said contract in 
that plaintiff has failed: 


(1) To remove from said premises certain quanti- 


ties of brick now located on said premises; 
(2) To remove from said premises certain tanks 
now located on said premises; and 


(3) To remove from said premises and to dispose 
of quantities of oil, water and other sediment existing 
in various tanks located on said premises; 

all as required by the provisions of said written contract 
dated January 17, 1941. 


Defendant is without knowledge or information suffi- 
cient to form a belief as to the truth of the allegation that 
plaintiff is and at all times since the execution of said 
written contract has been ready, willing and able to remove 
said casing in a manner that will comply with all of the 
rules and regulations, laws, ordinances and requirements 
of the Division of Oil and Gas of the State of California 
and of all other governmental authorities. 

Except as hereinabove admitted, defendant denies each 
of the allegations of paragraph III of the second cause of 
action of the amended complaint. 


IV. 


Answering paragraph IV of the second cause of action 
of the amended complaint, defendant denies that plaintiff 
has been damaged in the sum of Fifty Thousand Dollars 
($50,000.00), or in any other sum whatsoever. 


For a Separate, Further and Distinct Answer and 
Defense and by Way of a First Cause of Action of Coun- 
terclaim or Cross-Complaint, Defendant Alleges: 
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I. 


That on or about January 17, 1941, plaintiff and de- 
fendant orally agreed to the sale by defendant to plaintiff, 
upon certain terms and conditions and for the sum of 
Twenty-two Thousand Dollars ($22,000.00), of certain 
producing and refining facilities and equipment which were 
located upon the surface of certain premises owned by de- 
fendant. That the parties to said agreement did not in- 
tend that the subject matter of said agreement of sale 
should include any casing or pipe installed in any of the 
wells located upon said premises, which casing and pipe 
were not of the nature of surface facilities or equipment 
but were and are installed and cemented in the ground 
down to an average depth of approximately fourteen hun- 
dred (1400) feet. That to evidence said agreement the 
plaintiff and defendant executed a written contract dated 
January 17, 1941, a copy of which is attached to the 
amended complaint herein and marked Exhibit “A” hereto. 

That defendant is informed and believes and therefore 
alleges that plaintiff at and prior to the time of the execu- 
tion of said written contract did not intend to purchase 
the casing or pipe installed in any of the oil wells located 
upon said premises or intend to do or perform the aban- 
donment work on such wells in the manner required by 
Section 3233 of the California Public Resources Code 
which would be necessary in connection with the removal 
from such wells of the casing or pipe installed therein. 

That at no time, either before or after the execution of 
said written contract, did defendant intend to sell to plain- 
tiff the casing or pipe installed in any of the oil wells 
located upon the premises. That said premises are owned 
in fee by defendant. That said wells were drilled by de- 
fendant’s predecessor in interest during the period from 
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1916 to 1925 to depths ranging from Thirteen Hundred 
Fifty (1350) feet to Forty-two Hundred (4200) feet for 
the purpose of producing oil from a pool underlying said 
premises. That the production of oil from said wells was 
discontinued on or about October, 1925, because of a de- 
creased market value at such time for such oil. That at 
the time of the cessation of such production activities the 
reservoir of oil underlying said premises had not been 
exhausted and that at such time there remained and now 
remains a reservoir of oil underlying said premises valued 
at approximately Three Million Dollars ($3,000,000.00), 
which reservoir is owned by defendant. That none of 
said wells have ever been abandoned in the manner pro- 
vided by the Statutes of the State of California or in any 
other manner. That during the year preceding the date 
of the execution of said contract dated January 17, 1941, 
defendant removed from said wells the derricks and tubing 
and rods installed therein, which removal was deemed ad- 
visable because of the worn condition thereof. At the 
time of the removal of such derricks. tubing and rods, the 
casing and pipe in such wells was left in said wells and the 
wells were each capped at the surface thereof in order that 
such wells might in the future be opened and re-entered 
for the production of oil therefrom. That at all times 
herein mentioned it was and now is the intention of the 
defendant to produce oil from said wells at such time as 
the need and demand for oil of the quality contained in said 
reservoir shall make such production desirable. That no 
casing can be removed from any oil well in California 
without abandonment of such well (including the plugging 
of the same with cement) under the provisions of Section 
3233 of the Public Resources Code of the State of Cali- 
fornia. That it is physically impossible to produce oil 
from any well which has been abandoned in accordance 
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with the provisions of Section 3233 of the California 
Public Resources Code. That if said thirty-two (32) 
wells on said premises were abandoned it would be neces- 
sary for defendant to drill and install casing in thirty-two 
(32) additional wells. That the cost of drilling and in- 
stalling casing in wells on said premises to the same depth 
as the present thirty-two (32) wells thereon would be an 
average sum of not less than Fifteen Thousand Dollars 
($15,000.00) per well or an aggregate sum of not less 
than Four Hundred Eighty Thousand Dollars ($480,- 
000.00) for thirty-two (32) wells. 


II. 


That in the preparation of said written contract dated 
January 17, 1941, the parties thereto inadvertently and by 
mutual mistake omitted to state that the subject matter 
thereof was limited to such producing and refining facilt- 
ties and equipment (subject to the exceptions therein 
stated) which were located on the surface of said preni- 
ises and that the subject matter did not include the casing 
or pipe installed in any of the oil wells located upon said 
premises. That in said respect, the written contract dated 
January 17, 1941, fails to express the intention and oral 


agreement of the parties thereto. 


That plaintiff did not contend or assert that plaintiff 
had the right, under said written contract dated January 
17, 1941, to purchase the casing and pipe installed in said 
wells until approximately one (1) month prior to the com- 
mencement of this action and that accordingly defendant 


had no knowledge of plaintiff’s contention until such time. 
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I1I. 
That defendant has at all times fully done and per- 


formed all of the terms, covenants, provisions, conditions 
and agreements to be performed by defendant under said 
written contract dated January 17, 1941, between the 
parties hereto, a copy of which is attached to the amended 
complaint herein and marked Exhibit “A” thereto, except- 
ing that defendant has not executed or delivered to plain- 
tiff a bill of sale covering any equipment or facilities to be 
purchased by plaintiff under such contract, nor has de- 
fendant transferred to plaintiff title to any such equipment 
or facilities, all as provided in paragraph 13 of said writ- 
ten contract, for the reason that plaintiff has not completed 
in the manner provided in said contract all of plaintiff’s 
duties, liabilities and obligations thereunder, which said 
completion was expressly in said paragraph 13 made a 
condition precedent to the execution and delivery of such 
bill of sale and transfer of title. 

For a Separate, Further and Distinct Answer and 
Defense and by Way of a Second Cause of Action of 
Counterclaim or Cross-Complaint, Defendant Alleges: 

IT, 

Defendant herein realleges all of the allegations of 
paragraph I of defendant’s first cause of action of counter- 
claim or cross-complaint as fully as though herein set 
forth at length. 

Il. 


That in the preparation of said written contract dated 


January 17, 1941, the defendant inadvertently and by mis- 
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take omitted to state that the subject matter thereof was 
limited to such producing and refining facilities and equip- 
metit (subject to the exceptions therein stated) which were 
located on the surface of said premises and that the sub- 
ject matter did not include the casing or pipe installed in 
any of the oil wells located upon said premises. ‘That in 
said respect the written contract dated January 17, 1941, 
fails to express the intention and oral agreement of the 


parties thereto. 


That defendant is informed and believes and therefore 
alleges that at the time of the execution of said written 
contract dated January 17, 1941, plaintiff knew or sus- 
pected that defendant did not intend to sell to plaintiff the 
casing or pipe installed in any of the oil wells located upon 
said premises and that defendant intended that the subject 
tnatter of said written contract be limited to such produc- 
ing and refining facilities and equipment (subject to the 
exceptions therein stated) which were located on the sur- 
face of said premises; and that plaintiff knew or suspected 
that said written contract dated January 17, 1941, failed 
in such respect referred to above to express the intention 
and oral agreement of the parties thereto. 


That plaintiff did not contend or assert that plaintiff had 
the right, under said written contract dated January 17, 
1941, to purchase the casing and pipe installed in said 
wells until approximately one (1) month prior to the com- 
mencement of this action and that accordingly defendant 


had no knowledge of plaintiff's contention until such time. 
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Defendant here realleges all of the allegations contained 
in paragraph III of defendant’s first cause of action of 
counterclaim or cross-complaint as fully as though herein 
set forth at length. 

Wherefore, defendant prays that plaintiff take nothing 
by its complaint; that said written contract of January 17, 
1941, be reformed to expressly provide that the subject 
matter thereof is limited to the items of facilities and 
equipment therein described (subject to the exceptions 
therein stated) which are located upon the surface of said 
premises and that said subject matter does not include the 
casing or pipe installed in the oil wells located upon said 
premises; and that this action be dismissed with prejudice 


and with costs taxed in favor of the defendant. 


Robert E. Paradise 
Robert E. Paradise 
Wim. V. DeMartini 
Wm. V. DeMartini 


Attorneys for Defendant, Richfield Oil Corporation, 555 


South Flower Street, Los Angeles, California. 


JE OSUUsar “A” 
June 27, 1941 
Aaron Ferer & Sons 
5585 East 61st Street 
Los Angeles, California 
Gentlemen : Atten: Mr. Morris Ferer 


In your letter of June 13th, 1941 you state that it was 


your impression that under the agreement between us, 
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dated January 17, 1941, you were to have the right to 
salvage the casing from the various wells located upon 
our Casmalia property and requested our reply as to 
whether we would consent to your removing such casing 
from the wells. You again requested a written reply in 
your letter of June 18th. 


Although we have had various discussions of this mat- 
ter with you and your attorneys during the past week, we 
find we have neglected to make a written reply of our 
position as requested by you. Accordingly we reiterate 
our understanding and position as stated to you in the 
conference held on June 20th, between you and Messrs. 
Montgomery and Paradise and myself. 


We will not consent to your removing any of the casing 
from any of the wells on our property. The contract does 
not cover or relate to the casing in the wells nor was it 
ever the intention that such wells be abandoned or any of 
the casing taken out of the wells as a part of the salvaging 
operations of other equipment which you are conducting 
on our Casmalia property. Had we intended that your 
work include the pulling of the casing from such wells and 
the abandonment of the same, the contract would have 
contained various provisions concerning the manner of 
the performance of such work, including the cleaning out 
of the wells, the plugging of the same with cement, the 
places at which pipe might be cut and other similar provi- 
sions, as well as specific reference to the requirements of 
the Division of Oil and Gas of the State of California; 
all of which provisions are uniformly inserted in any 


agreement we make for the pulling of casing or the aban- 
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donment of wells. Had the agreement contemplated the 
abandonment of the wells on the Casmalia property the 
procedure for abandonment would have been worked out 
with particular care inasmuch as such land has not been 
depleted of oil but contains a large reserve of heavy oil 
valued roughly at approximately $3,000,000, which re- 
serve would be endangered by any inadequate abandon- 
ment program. 


At no time during the negotiations for this agreement 
did you ever indicate to us, or to any of our field repre- 
sentatives, that you desired to attempt to remove the casing 
from the wells; nor can we conceive on what basis you 
could have estimated that there was any casing to be re- 
covered from such wells. At the time your representative 
went over the property to ascertain how much in the way 
of salvagable tanks and other equipment were in existence 
the various wells on the property had been capped and the 
derricks had been removed. From an inspection of the 
premises it would have appeared that the wells had already 
been abandoned, in which case there would, of course, have 
been no ‘casing to salvage from them. 

Your letter of June 13th states “the wells have not been 
used by you for a long period of time and would not ap- 
pear to have any value to you whatsoever”. This is en- 
tirely incorrect. As stated above, there is a valuable re- 
serve of oil under the property. While it is true that sucli 
wells have been idle for some time it has not been our 
intention to abandon the same and no casing could be re- 
moved from such wells without a full abandonment op- 


eration. Shortly before the time you executed your con- 


54 Aaron Ferer & Sons, a co-partnership vs. 


tract with us another contractor had completed the work 
of pulling the tubing from the various wells on the prop- 
erty. At that time the wells were carefully capped and 
care was taken that no casing be removed from such wells 
in order that such wells could be operated at some time in 
the future. As a matter of fact, some weeks ago certain 
of the executive officials of the Company made a trip to 
Casmalia for the purpose of considering the feasibility of 
placing all of such wells upon production in the near 
future. 


Accordingly we must advise you that you have no right 
to pull any of the casing from such wells and direct you 
to take no steps in connection with the same. 


Yours very truly, 
RICHFIELD OIL CORPORATION 
say fal, (al, I 
Director of Purchases 
cc: Messrs. Carl B. Sturzenacker 
and Philip Krasne, 


505 Taft Building, 
Hollywood, California. 


[ Verified. ] 


Received copy of the within Answer this 12th day of 
Jan., 1942. Philip N. Krasne, Attorney for Plaintiff. 


[Endorsed]: Filed Jan. 12, 1942. 
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NOTICE OF MOTION FOR SUMMARY JUDG- 
MENT, OR IF DENIED, FOR BIEL OF PAR- 
MICU LARS. 


To the defendant and to Robert E. Paradise, Esq., and 
William J. deMartini, Esq., Attorneys for Defendant, 
Please Take Notice that the motion of plaintiff Aaron 
Ferer and Sons for a Summary Judgment herein, or for a 
Bill of Particulars, should said motion for Summary 
Judgment be denied, will be brought on for hearing before 
the District Court of the United States for the Southern 
District of California, Central Division, on the 9th day of 
February, 1942, at the opening of court on that day or as 
soon thereafter as counsel can be heard. Said motion will 
be made upon affidavit attached hereto and upon all the 
records and files in the above entitled case. 


Dated this 30th day of January, 1942. 


PHILIP N. KRASNI 
CARL B, STURZENAKER, 
By Philip N. Krasne 
Attorneys for plaintiff 


Aaron Ferer & Sons. 


[Endorsed]: Filed Jan. 30, 1942. 
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[Title of District Court and Cause. ] 


MOTION FOR SUMMARY JUDGMENT OR IF 
DENIED, FOR BILL OF PARTICULARS. 


To the Honorable United States District Court above 
named: 
Plaintiff Aaron Ferer & Sons moves the Court as fol- 


lows: 


i. 

For a Summary Judgment in favor of plaintiff and 
against defendant as to all matters contained in plaintiff’s 
complaint and defendant’s counter-claim or cross-com- 
plaint, except the amount of damages to which plaintiff 
is entitled, for the following reasons: 

The court has heretofore concluded: 


(1) That under the terms of the written contract be- 
tween the parties hereto, defendant sold and conveyed to 
plaintiff the casing in the oil wells on defendant’s land 
described in said contract, and 


(2) That upon the face of the pleadings it appears that 
defendant has wrongfully breached said contract. (This 
conclusion, however, being reached without prejudice to 
the right of defendant to answer the amended complaint 
and establish such defense as it may have thereto). 


The defendant has no defense to its said breach and 
that the allegations contained in defendant’s answer on file 
herein to the effect that plaintiff is in default under said 
written contract, are without merit and are in fact frivol- 
ous. 
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The allegations contained in defendant’s counter-claim 
or cross-conmiplaint purporting to establish a cause of action 
for reformation of said written contract are not founded 


upon truth or fact and cannot be supported by evidence. 


Prior to the filing of a counter-claim or cross-complaint 
alleging that a mistake had inadvertently been made in the 
preparation of said written contract, and that plaintiff and 
defendant had entered into an oral agreement with respect 
to the subject matter of the sale of equipment by defend- 
ant to plaintiff, differing from the subject matter described 
in said written contract, defendant has admitted by its 


pleadings on file herein that said written contract ex- 
pressed the actual agreement of the parties. 


Il. 


In the event plaintiff’s motion for Summary Judgment 
be denied, for a more definite statement or for a Bill of 
Particulars in connection with defendant’s counter-claim 
or cross-complaint, for the following reasons, and setting 
forth details hereinbelow referred to: 


Defendant alleged in its counter-claim or cross-com- 
plaint that on or about January 17th, 1941, plaintiff and 
defendant orally agreed to the sale by defendant to plain- 
tiff of certain producing and refinery facilities and equip- 
ment, and “‘that the parties to said agreement did not in- 
tend that the subject matter of said agreement of sale 
should include any casing or pipe installed in any of of the 
wells.”’ Defendant further alleges in substance and effect 
that the parties to said oral agreement intended to limit 
the subject matter of the sale to producing and refinery 
facilities and equipment which were located upon the sur- 
face of the premises owned by the defendant. 


58 Aaron Ferer & Sons, a co-partnership vs. 


Such allegations are not averred with sufficient definite- 
ness or particularity to enable plaintiff to prepare an 
answer thereto or to prepare for trial with respect thereto 
and are in fact alleged in the form of and as defendant’s 
conclusions. Defendant’s Bill of Particulars should allege 
in detail: 

1. The names of the persons who entered into the 


alleged oral agreement. 


2. What was said by said parties, if anything, con- 
cerning whether or not the casing in the wells was to be 
included in the subject matter of the sale. 


3. What was said by the parties to the alleged oral 
agreement with respect to limiting the subject matter of 
the sale to equipment and facilities located upon the sur- 
face of defendant’s premises. 


4. What was said and done by defendant to show that 
defendant intended to exclude the casing from the subject 
matter of the sale or to show defendant’s intention to 
limit the subject matter of the sale to equipment and 
facilities on the surface of defendant’s premises. 


5. What was said or done by plaintiff to show that 
plaintiff knew of, or suspicioned any such intentions on 


the part of defendant or that plaintiff intended that the 
subject matter of the sale was to be so limited. 


Dated this 30th day of January, 1942. 


PHILIP N. KRASNE, 
CARL B. STURZENACKER, 
By Philip N. Krasne 


Attorney for Plaintiff Aaron Ferer & Sons. 
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ABPIDAVIT OF MORKIS FEM: 


State of California, 
County of Los Angeles,—ss. 


Morris Ferer, being first duly sworn, upon oath, deposes 
and says: 

1. That he is one of the partners of Aaron Ferer and 
Song, plaintiff herein; that the remaining partners are 
Peggy Ferer, affiant’s wife, and Robert Irving Ferer, 
affiant’s son, and that affiant is in complete charge of the 
co-partnership business; that afhant carried on all of the 
negotiations between plaintiff and defendant pertaining to 
the sale by defendant to plaintiff of the equipment which 
is the subject matter of this litigation. 


2. That the written contract executed by the parties 
hereto and which is the subject matter of this litigation, 
was drawn and prepared solely by detendant’s attorney; 
that affiant was not represented by counsel in connection 
with the said written contract; that there was no mistake, 
mutual or otherwise, or inadvertance in the preparation of 
said written contract; that there was no oral contract be- 
tween the parties relating to the sale by defendant to 
plaintiff of the producing and refining facilities and equip- 
ment covered by said written contract; that there were 
brief preliminary discussions leading to the execution of 
said written contract, but that said written contract as 
executed is in strict compliance with said preliminary dis- 
cussions. 

3. That shortly before the execution of said written 


contract, affiant met with one Harold Davis, an employee 
of defendant, and Robert E. Paradise, the defendart’s 
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resident attorney, at defendant’s premises, and that at 
said meeting, said Harold Davis and affiant informed said 
Robert E. Paradise of the desire of defendant to sell and 
plaintiff to purchase all of the producing and refining 
equipment and facilities at defendant’s Casmelia property, 
except for certain specific items, which were then and 
there enumerated; that said Harold Davis requested said 
Robert E. Paradise to prepare a written contract covering 
said sale; that none of the parties at said meeting or at any 
other time prior to the execution of the written contract 
made any mention whatsoever of the casing in the oil 
wells at said premises or to any other specific pipe that 
was to be conveyed to plaintiff; that the only items of 
producing or refinery equipment or facilities which were 
specifically discussed or mentioned were the items that 
were to be excluded from the conveyance to plaintiff and 
that all of the items so specifically mentioned were ex- 
cluded from the conveyance to plaintiff in the written 
contract as executed; that none of the parties at said 
meeting or at any other time prior to the execution of 
said written contract said anything whatsoever with re- 
spect to limiting the subject matter of the sale to equip- 
ment or facilities on the surface of the land at defendant’s 
premises. That the words “on the surface” or any such 
or similar words were never even mentioned at said meet- 
ing or at any time prior to the execution of said written 
contract. 


4. That after the meeting between said Harold Davis, 
Robert E. Paradise and affiant, said Robert E. Paradise 
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prepared and submitted to affiant a draft of a written 
contract, purporting to set forth the transaction as it had 
been outlined at said meeting and there was contained 


in said draft the following provision: 


“Said equipment and facilities so to be sold include 
all pipe lines, valves and fittings, buildings, boilers, 
pumps, engines, motors and tanks now located on 
said land, all subject to the exceptions hereafter 
provided.” 
That afhant advised said Harold Davis and said Robert 
E. Paradise that in his opinion said clause might be con- 
strued as a limitation upon the understanding of the par- 
ties that the subject matter of the sale was to include 
ALL of the producing and refinery equipment and facili- 
ties except for the items specifically reserved, and affiant 
suggested that in order to obviate any such construction, 


the said clause be re-written as follows: 


“Said equipment and facilities so to be sold include 
all pipe lines, valves and fittings, buildings, boilers, 
pumps, engines, motors, tanks, METAL AND 
LUMBER now located on said land, all subject to the 
exceptions hereinafter provided.” 
That afhant’s suggestion was accepted by said Harold 
Davis and said Robert E. Paradise without demurrer or 
equivocation, and the words “metal and lumber’ were 
added to the clause as aforesaid and are contained in the 
written contract as executed. 


5. That afhant never intended that the subject matter 
of the sale should be limited to production and refinery 
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equipment and facilities ON THE SURFACE of the 
premises, or that the subject matter of the sale should 
not include the casing or pipe in the oil wells on said 
premises; that neither the defendant nor any of it’s em- 
ployees, nor its attorney at any time prior to the execution 
of said written contract or for a long time thereafter, ever 
said or did anything whatsoever to indicate to afhant that 
the defendant intended the subject matter of the sale to be 
limited to production and refinery equipment and facilities 
ON THE SURFACE of the premises or that the sub- 
ject matter of the sale should not include the casing or 
pipe in the oil wells on said premises; that if defendant 
intended that the subject matter of the sale was to be so 
limited or was not to include said casing or pipe, affant 
had no knowledge of such intention or any suspicion 
thereof whatsoever. 

That notwithstanding defendant’s present contention 
that the casing or pipe in the oil wells was not to be in- 
cluded in the subject matter of the sale because it was not 
ON THE SURFACE of the premises, defendant has 
never questioned plaintiff’s right under the written con- 
tract to remove a substantial quantity of pipe line which 
was underground and not ON THE SURFACE of the 
premises; that in truth and in fact, plaintiff was required 


to and did, dig trenches throughout the premises to re- 


move such underground pipe. 


6. That defendant at no time after the execution of 
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the written contract ever stated to affant or even inti- 
mated that a mistake, mutual or otherwise had been made 
in the preparation of said written contract by inadvertence 
or otherwise, until defendant included allegations to that 
effect in its answer to the amended complaint on file 
herein; that in all of the discussions between affant and 
defendant concerning the controversy which is the sub- 
ject matter of this litigation, defendant simply contended 
that the written contract AS EXECUTED did not in- 
clude the casing or pipe in the subject matter of the sale. 
7. That affiant has never met and does not know 
Frank A. Morgan, one of the vice-presidents of defendant 
who verified the counter-claim or cross-complaint of de- 
fendant filed herein; that said counter-claim or cross- 
complaint in setting forth an alleged cause of action for 
reformation of the contract purports to show a definite 
oral agreement between plaintiff and defendant excluding 
the casing from the subject matter of the sale; said Frank 
A. Morgan by his verification, swore under oath that such 
an oral agreement was entered into with HIS OWN 
KNOWLEDGE; affiant is informed and believes and 
upon such information and belief deposes and says that 
the said counter-claim and cross-complaint was not veri- 
fied by any of the employees of defendant who partici- 
pated in the discussion of the transaction involved in this 
litigation for the reason that no such person could pos- 
sibly swear under oath that an oral agreement as set forth 
in defendant's counter-claim or cross-complaint ever took 


place. 
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4. That defendant's allegation that plaintiff is in de- 
fault under the terms and provisions of the written con- 


tract in that plaintiff has failed: 


“1) To remove from said premises certain quantities 


of brick now located on said premises: 


2) To remove irom said premises certain tanks now 


located on said premises; and 


3) To remove from said premises and to dispose of 
quantities of oil, water and other sediment exist- 
ing in various tanks located on said premises ;” 


(Contained in Paragraph II] of detendant’s answer, Page 
4+, Lines 20 to 29) is untrue; that the written contract 
provides that if plaintiff does not remove the quipment 
which is the subject matter of the sale within six months 
from the date of the execution of the said written con- 
tract. plaintiff shall be required to pay the defendant 
rental for the premises until the work has been completed, 
at the rate of $50.00 a month; that defendant orally 
agreed to waive said rental when, for certain reasons be- 
yond the control of plaintiff it became apparent that plain- 
tiff would require more than six months time in which 
to perform said work: that the period for which the said 
rental was to be so waived by defendant was not definitely 
fixed by the oral agreement aforesaid, but plaintiff and de- 
fendant entered into a written agreement on or about the 
6th day of January, 1942. wherein it was agreed that 
plaintiff would have until the 7th day of March, 1942, in 
which to complete said work. and if not completed, plain- 
tiff would thereafter be required to pay defendant rental 
at the rate of $50.00 a month until the work was com- 
pleted: a copy of said written agreement is hereto at- 
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tached, marked Exhibit ““A’’ and made a part of this aff- 
davit by reference. 
Morris Ferer. 


Subscribed and sworn to before me this 29 day of 
January, 1942. 


[ Seal] Carl Be Sturzendeker, 
Notary Public in and for said County and State. 


erie he, 


‘January 6, 1942 
Richfield Oil Corporation, 
555 South Flower Street, 
Los Angeles, California. 
Attention: Mr. Robert Paradise 


Gentlemen: 

Certain tanks, oil and bricks covered by the contract 
between yourself and the undersigned dated January 17, 
1941, have not as yet been removed from your Casmelia 
property. 

Under said contract. we were entitled to a period of 
six months from and after January 17, 1941, within 
which to remove all of the property purchased by us, and 
to do the cleaning up provided for. Under paragraph 14 
of said contract, we were required to pay you rental at 
the rate of $50.00 per month for all of the time we were 
on the property in excess of said six months’ period. 

You have heretofore verbally agreed to waive said 
rental payment, but the length of time for which said 
waiver would be effective has not been definitely fixed. 

It is now understood and agreed by and between us 
that if we have not completed all the work to be done by 
us under said contract on or before March 7, 1942, we 
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shall pay you rental at the rate of $50.00 per month 
from that date on for as long a period as is required to 
do all the work above referred to. 


The chief reason for the delay which we have suffered 
is that it is necessary for us to burn several thousand 
barrels of oil now on the premises, and there has been 
some difficulty about obtaining permission to do so from 
the fire authorities. 


We agree to use our best efforts to be off the property 


and have all the work we are to do completed before 
March 7, 1942. 


It is understood and agreed that any cause of action 
which you have, or may feel that you have, against us 
by reason of any alleged failure on our part to remove 
the equipment and do the work required of us to be done 
under said contract, need not be set up by you as a cross 
complaint or counter claim in the action now pending in 
the District Court of the United States between ourselves 
as plaintiff and yourself as defendant (No. 1718-H), and 
that your failure to file a cross complaint or counter claim 
with respect to the subject matter referred to shall not 
constitute a waiver of any cause of action which you 
have or may claim to have with respect thereto. 


Very truly yours, 


AARON FERER AND SONS 
By Morris Ferer 
Contents Noted and Approved: 


RICHFIELD OIL CORPORATION 
By Pileewineliy 
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[Title of District Court and Cause. | 


MEMORANDUM OF POINTS AND AUTHORI- 
TIES IN SUPPORT OF MOTION FOR SUM- 
MARY JUDGMENT OR FOR BIEDS@E PAK 
MIEOLAKS. 


To the Honorable United States Court above named: 
1. 

Either party to an action may move for a Summary 
Judgment in his favor upon all or any part of a claim, 
counter-claim. or cross-claim. Rule 56, Rules of Civil 
Procedure for the District Courts of the United States. 

IT. 


This court in a written memorandum of conclusions 
dated December 29th, 1941, has heretofore concluded: 

1. That under the terms of the written contract be- 
tween the parties hereto defendant sold and conveyed to 
plaintiff the casing in the oil wells on defendant’s land 
described in said contract, and 

2. That upon the face of the pleadings it appears 
that defendant has wrongfully breached said contract, 
this conclusion however, being reached without prejudice 
to the right of defendant to answer the amended com- 
plaint and establish such defense as it may have thereto. 

Leaving aside for a moment the question of defend- 
ant’s theory for reformation of the written contract al- 
leged in the defendant’s counter-claim or cross-complaint, 


the only possible defense to defendant’s breach of the 
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contract is the allegation contained in Paragraph III of 
defendant’s answer, to the effect that plaintiff is in de- 
fault under the terms and provisions of the written con- 
tract for failure to remove certain brick, tanks, oil, water 
and other sediment from the premises. We submit that 
the letter agreement dated January 6, 1942, marked Ex- 
hibit A and attached to the affidavit of Morris Ferer in 
support of this motion, establishes conclusively that plain- 
tiff is not in default for the failure to remove the items 


referred to. 


Accordingly, unless the court sees merit in defendant’s 
counter-claim or cross-complaint, it 1s quite obvious that 
defendant has no defense whatsoever to its breach of the 
written contract and the conclusions of this court with 


respect thereto should be final. 
ITI. 
The defendant, by the pleadings on file herein and by 


statements of counsel in open court prior to the filing of 
the counter-claim or cross-complaint has admitted that 
the written contract expresses the actual agreement of the 
parties. It was the defendant’s position at all times prior 
to the filing of the counter-claim and cross-complaint that 
the written contract relates only to equipment ON THE 
SURFACE of the premises and does not convey to plain- 
tiff the casing in the wells. It was never the position of 
defendant that the contract did not correctly set forth 
the agreement of the parties. In this connection we call 
the court’s attention to a significant sentence in the Memo- 


randum otf Points and Authorities which defendant filed 


Richfield Oil Corporation, a corporation 69 


in support of its motion to dismiss plaintiff’s amended 

complaint : 
“The intention of the parties, as disclosed by the 
language of the contract, was to sell the equipment 
located on the surface of the land, excepting certain 
stated items of such surface equipment.” (Underlin- 
ing ours. ) 

This sentence appears on Page 2, Lines 11 to 14 of said 


Memorandum of Points and Authorities. 


It is apparent to us that defendant’s theory of reforma- 
tion, suggested for the first time in defendant’s counter- 
claim or cross-complaint and in view of the position taken 
by defendant in this action prior thereto, is designed by 
defendant for the sole purpose of circumventing this 
court’s previous conclusions, and that plaintiff is entitled 
to a Summary Judgment on all phases of this action, ex- 
cept as to the amount of damages that plaintiff can 
establish. 

IV. 

Either party may move for a more definite statement 
or for a Bill of Particulars of any matter which is not 
averred with sufficient definiteness or particularity. (Subd. 
e) Rule 12 of Rules of Civil Procedure before the District 
Courts of the United States. 


The allegations of defendant contained in the counter- 


claim or cross-complaint with respect to the alleged oral 
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agreement and with respect to the intentions of the parties 
are almost entirely in the form of legal conclusions. 

In the event that plaintiff’s motion for Summary Judg- 
ment be denied and the question of reformation of the 
contract is to go to trial, plaintiff is entitled to know 
considerably more about the alleged oral. agreement and 
the alleged intentions of the parties than has been alleged 


in the form of defendant’s conclusions and defendant 
should be ordered to set forth in detail what was said 
and by whom to show that the casing in the wells was not 
to be included in the subject matter of the sale and to 
show that the parties intended to limit the subject matter 
of the sale to equipment and facilities located upon the 
surface of defendant’s premises and to show that if de- 
fendant had any such intentions, plaintiff knew thereof 


or had reason to suspect same. 


Respectfully submitted, 


PEK RASNE, 
CARI Ee owURZENACKEES 
By Philip N. Krasne, 
Attorneys for Plaintiff Aaron Ferer & Sons. 


Received copy of the within Notice of Motion this 30th 
day of Jan. 1942. R. E. Paradise, W. J. De Martini, At- 


torneys for Defendant. 


[Endorsed]: Filed Jan. 30, 1942. | 
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| Title of District Court and Cause. ] 


PETITION 


Defendant, Richfield Oil Corporation, respectfully peti- 

tions the above entitled Court as follows: 
I, 

That defendant has heretofore filed an answer in the 
above entitled case, which answer contains two causes of 
action of counterclaim or cross-complaint for the reforma- 
tion of the written contract described in the complaint. 
That there is now pending in this case a motion of the 
plaintiff for summary judgment or for bill of particulars, 
which motion is based upon the ground that ‘‘the allega- 
tions contained in defendant’s counterclaim or cross-com- 
plaint purporting to establish a cause of action for re- 
formation of said written contract are not founded upon 
truth or fact and cannot be supported by evidence’. That 
plaintiff's motion for summary judgment is based upon the 
affidavit of Morris Ferer in which affidavit the said Mor- 
ris Ferer stated that he never intended “that the subject 
matter of the sale should not include the casing or pipe in 
the oil wells on said premises” and “that if defendant in- 
tended that the subject matter of the sale was to be so 
limited or was not to include said casing or pipe, affiant 
had no knowledge of such intention or any suspicion 


thereof whatsoever’’. 
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i 


That certain facts necessary to controvert such state- 
ments in the affidavit of Morris Ferer are peculiarly with- 
in the knowledge of said Morris Ferer and of his business 
associate, T. H. Clements, who participated in the negotia- 
tions for the contract described in the amended complaint 
herein and that it is necessary that the depositions of Mor- 
ris Ferer and T. H. Clements be taken upon oral examina- 
tion for the purpose of opposing plaintiff’s motion for 
summary judgment and for discovery and for evidence at 
the trial of the above entitled case. 

III. 

That on February 3, 1942, your petitioner gave to the 
plaintiff notice of the taking of depositions of Morris 
Ferer and T. H. Clements in the above entitled cause, 
which said notice, together with prooof of service thereof, 
is now on file with the Clerk of the above entitled Court. 

IV. 

That at the taking of said depositions of Morris Ferer 
and T. H. Clements your petitioner seeks to have the fol- 
lowing documents produced by said witnesses: 


(a) All written memoranda, records, tabulations, 
estimates and correspondence prepared during the 
years 1940 and 1941 by Morris Ferer, T. H. Clem- 
ents and Aaron Ferer & Sons, or by any of their 
employees or agents, pertaining to the purchase by 
Aaron Ferer & Sons of facilities and equipment from 
Richfield Oil Corporation, or pertaining to the facili- 
ties and equipment to be purchased by Aaron Ferer 
& Sons from Richfield Oil Corporation. 

(b) All written memoranda, records, tabulations, 
estimates and correspondence prepared during the 
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years 1940 and 1941 by Morris Ferer, T. H. Clements 
and Aaron I*erer & Sons, or by any of their employees 
or agents, and used by any of them in estimating the 
price of Twenty-two Thousand Dollars ($22,000.00) 
offered to Richfield Oil Corporation by Aaron Ferer 
& Sons as the purchase price for such facilities and 
equipment. 

(c) Copies of all logs and histories and drillers’ 
reports or records of or pertaining to any of the wells 
located upon the land of Richfield Oil Corporation 
described in the contract dated January 17, 1941, at- 


tached to the amended complaint herein. 


Wherefore, defendant respectfully prays that the Court 


make and enter its order herein granting leave for the 
taking of said depositions of Morris Ferer and T. H. 
Clements at the time and place specified in the notice re- 
ferred to hereinabove, and that subpoenas commanding 
the production by the said Morris Ferer and T. H. 
Clements of the documentary evidence described herein- 
above be issued and used at the taking of said depositions 
and for such further relief as will be just and proper. 


Dated: February 4th, 1942. 


ROBERT E. PARADISE and 

WILLIAM J. DeMARTINI 

By Robert E. Paradise 
Attorneys for Defendant, 


RICHFIELD OIL CORPORATION 


|Endorsed]: Filed Feb. 4, 1942, 


74 Aaron Ferer & Sons, a co-partnership vs. 
[Title of District Court and Cause. ] 


AFFIDAVIT OF ROBERT E. PARADISE IN 
SUPPORT OFeE Eicon 


State of California, 
County of Los Angeles—ss. 


Robert E. Paradise, being first duly sworn, deposes and 
says: 

1. That he is one of the attorneys of record for Rich- 
field Oil Corporation, defendant in the above entitled case, 
and is familiar with the matters therein involved. 


2. That the plaintiff has filed in the above entitled 
action its Motion for Summary Judgment, which Motion 
is set for hearing before the above entitled Court on Feb- 
ruary 9, 1942. That said Motion is directed to the two 
causes of action of counterclaim or cross-complaint set 
forth in defendant’s Answer on file herein. That said 
Motion is based upon the affidavit of Morris Ferer, in 
which affidavit the said Morris Ferer stated that he never 
intended ‘that the subject matter of the sale should not 
include the casing or pipe in the oil wells on said premises” 
and “that if defendant intended that the subject matter 
of the sale was to be so limited or was not to include said 
casing or pipe, afhant had no knowledge of such intention 
or any suspicion thereof whatsoever”’. 

3. That the attached petition of defendant, Richfield 
Oil Corporation, requests the production by Morris Ferer 
and T. H. Clements of the following documents at the 
taking of their depositions: 

(a) All written memoranda, records, tabulations, 
estimates and correspondence prepared during the 
years 1940 and 1941 by Morris Ferer, T. H. Clem- 
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ents and Aaron Ferer & Sons, or by any of their 
employees or agents, pertaining to the purchase by 
Aaron Ferer & Sons of facilities and equipment from 
Richfield Oil Corporation, or pertaining to the facili- 
ties and equipment to be purchased by Aaron Ferer 
& Sons from Richfield Oil Corporation. 

(b) All written memoranda, records, tabulations, 
estimates and correspondence prepared during the 
years 1940 and 1941 by Morris Ferer, T. H. Clements 
and Aaron Ferer & Sons, or by any of their em- 
ployees or agents, and used by any of them in esti- 
mating the price of Twenty-two Thousand Dollars 
($22,000.00) offered to Richfield Oil Corporation by 
Aaron Ferer & Sons as the purchase price for such 
facilities and equipment. 

(c) Copies of all logs and histories and drillers’ re- 
ports or records of or pertaining to any of the wells 
located upon the land of Richfield Oil Corporation 
described in the contract dated January 17, 1941, at- 
tached to the amended complaint herein. 

4. That affiant believes that said documents, and each 
of them, are material to the issues raised by defendant’s 
Answer and Counterclaim and by Motion for Summary 
Judgment. 


Robert E. Paradise 
Subscribed and sworn to before me this 4 day of Feb- 
ruary, 1942. 


[ Seal | R. 7A@ilasbanoh. 
Notary Public in and for said County and State. 
My Comnnission expires Mar. 8, 1943. 


[Endorsed]: Filed Feb. 4, 1942. 
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[Title of District Court and Cause. ] 


AFFIDAVIT OF ROBERT E. PARADISE. 


State of California, 


County of Los Angeles—ss. 
Robert E. Paradise, being first duly sworn, deposes 


and says: 


1. That he is one of the attorneys of record for Rich- 
field Oil Corporation, defendant in the above entitled case, 
and is familiar with the matters therein involved. 


2. That the plaintiff has filed in the above entitled 
action its Motion for Summary Judgment, which Motion 
is set for hearing before the above entitled Court on 
February 9, 1942. That said Motion is directed to the 
two causes of action of counterclaim or cross-complaint 
set forth in defendant’s Answer on file herein. That said 
Motion is based upon the affidavit of Morris Ferer, in 
which affidavit the said Morris Ferer stated that he never 
intended “that the subject matter of the sale should not 
include the casing or pipe in the oil wells on said premises” 
and ‘‘that if defendant intended that the subject matter of 
the sale was to be so limited or was not to include said 
casing or pipe, affiant had no knowledge of such intention 
or any suspicion thereof whatsoever.” 


3. That certain facts necessary to controvert such 
statements in the affidavit of Morris Ferer are peculiarly 
within the knowledge of the said Morris Ferer and his 
business associate, T. H. Clements, and that for such 
reason the defendant cannot present by affidavit certain 
facts essential to justify defendant’s opposition to plain- 
tiff's Motion for a Summary Judgment. 
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4. That affiant deems it necessary and advisable that 
the depositions of Morris Ferer and T. H. Clements be 
taken and that such depositions be verified and filed in 
this action in order that the Court, in ruling upon plain- 
tiff’s Motion for Summary Judgment, may consider such 
depositions and have before it facts relevant and material 


to the issues between plaintiff and defendant. 


Robert E. Paradise 


Subscribed and sworn to before me this 3 day of Feb- 
ruary, 1942. 


[Seal ] R. A. Harbaugh, 
Notary Public in and for said County and State. 
My Commission expires Mar. 8, 1943. 


Received copy of the within this 3rd day of February, 
1942. Sturzenaker & Krasne (R. P.) 


[Endorsed]: Filed Feb. 4, 1942. 


(Title of District Court and Cause. | 


ORDER 
Upon reading and filing the petition of Richfield Oil 


Corporation and good cause appearing therefor, 

It Is Hereby Ordered, Adjudged and Decreed that 
Defendant is hereby granted leave to take the depositions 
of Morris Ferer and T. HI. Clements and that subpoenas 


commanding the production by the said Morris Ferer and 
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T. H. Clements of the following described documentary 


evidence be used at the taking of said depositions: 


(a) All written memoranda, records, tabulations, 
estimates and correspondence prepared during the 
years 1940 and 1941 by Morris Ferer, T. H. Clem- 
ents and Aaron Ferer & Sons, or by any of their 
employees or agents, pertaining to the purchase by 
Aaron Ferer & Sons of facilities and equipment from 
Richfield Oil Corporation, or pertaining to the facili- 


ties and equipment to be purchased by Aaron Ferer 
& Sons from Richfield Oil Corporation. 


(b) All written memoranda, records, tabulations, 
estimates and correspondence prepared during the 
years 1940 and 1941 by Morris Ferer, T. H. Clem- 
ents and Aaron Ferer & Sons, or by any of their em- 
ployees or agents, and used by any of them in esti- 
mating the price of Twenty-two Thousand Dollars 
($22,000.00) offered to Richfield Oil Corporation by 
Aaron Ferer & Sons as the purchase price for such 
facilities and equipment. 


(c) Copies of all logs and histories and drillers’ 
reports or records of or pertaining to any of the wells 
located upon the land of Richfield Oil Corporation 
described in the contract dated January 17, 1941, at- 
tached to the amended complaint herein. 

Dated this 4th day of February, 1942. 


H. A. Hollzer 
United States District Judge. 


[Endorsed]: Filed Feb. 4, 1942. 
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[Title of District Court and Cause. ] 
NOTICE OF TAKING DEPOSiIn eh 
To the Plaintiff, Aaron Ferer & Sons, and to Philip N. 
Krasne, Esq. and Carl B. Sturzenacker, Esq., At- 
torneys for the Plaintiff: 

You, and each of you. are hereby notified that the 
deposition of David Zeidenfeld will be taken upon oral 
examination before Ross Reynolds, a Notary Public in 
and for the State of California, or before any other 
Notary Public in and for the State of California, on the 
13th day of February, 1942, at 10:00 A. M. at Room 
1221 Richfield Building in Los Angeles, California; that 
the address of said person is as follows: 

David Zeidenfeld 

1027 South Crescent Heights Blvd. 

Los Angeles, California 
that said deposition will be taken for the purpose of dis- 
covery and for use in evidence at the hearing on plaintiff’s 
motion for summary judgment and in the trial of the 
above named action. 


Dated this 12 day of February, 1942. 


ROBERT E. PARADIS gang 
WILLIAM J. DeMARTINI 
By Robert E. Paradise 
ROBERT E. PARADISE 
Attorneys for Defendant, Richfield Oil 


Corporation 


Received copy of the within this 12th day of Feb., 1942. 
Philip N. Krasne, Attorney for Pltf. 


[Endorsed]: Filed Feb. 12, 1942, 
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[Title of District Court and Cause. ] 


AFFIDAVIT OF ROBERT E. PARADISE. 


State of California, 
County of Los Angeles—ss. 


Robert E. Paradise, being first duly sworn, deposes and 
says: 

That he is one of the attorneys of record for Richfield 
Oil Corporation, defendant in the above entitled case, and 


is familiar with the matters therein involved. 


That the plaintiff has filed in the above entitled action 
its Motion for Summary Judgment, which Motion is set 
for hearing before the above entitled Court on February 
16, 1942. That said Motion is directed to the two causes 
of action of counterclaim or cross-complaint set forth in 
defendant’s Answer on file herein. That said Motion is 
based upon the affidavit of Morris Ferer, in which affidavit 
the said Morris Ferer stated that he never intended “that 
the subject matter of the sale should not include the casing 
or pipe in the oil wells on said premises” and “‘that if 
defendant intended that the subject matter of the sale was 
to be so limited or was not to include said casing or pipe, 
affiant had no knowledge of such intention or any sus- 


picion thereof whatsoever.” 


That certain facts necessary to controvert such state- 
ments in the affidavit of Morris Ferer are within the 
knowledge of David Zeidenfeld, a former employee of the 


plaintiff herein. That afhant is informed and believes and 
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therefore states that the said David Zeidenfeld participated 
in the transaction between plaintiff and defendant re- 
terred to in this cause. That affiant was informed on 
February 11, 1941 of the extent of the said David Zeiden- 
feld’s participation in such transaction. That for such 
reason the defendant cannot present by affidavit certain 
facts essential to justify defendant’s opposition to plain- 
tiff’s Motion for Summary Judgment. 

That afhant deems it necessary and advisable that the 
deposition of David Zeidenfeld be taken and that such 
deposition be verihed and filed in this action in order that 
the Court, in ruling upon plaintiff's Motion for Summary 
Judgment, may consider such deposition and have before 
it facts relevant and material to the issues between plain- 


tiff and defendant. 
Robert E. Paradise 
Subscribed and sworn to before me this 12th day of 
February, 1942. 


[ Seal] Chas. A. Root, 
Notary Public in and for said County and State. 


Received copy of the within this 12 day of Feb., 1942, 
Philip N. Krasne, Attorney for Pltf. 


[Endorsed]: Filed Feb. 12, 1942. 
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At a stated term, to-wit: The February Term, A. D. 
1942, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Thursday the 12th 
day of February in the year of our Lord one thousand 
nine hundred and forty-two. 

Present: 


The Honorable Harry A. Hollzer, District Judge. 
No. 1718-H Civil 


Aaron Ferer & Sons, 
Plaintiff, 
vs. 


Richfield Oil Corporation, a corporation, 
Defendant. 


This cause now coming before the Court ex parte; 
Robert E. Paradise, Esq., appearing as counsel for the 
defendant, and Philip Krasne, Esq., appearing as counsel 
for the plaintiff; 


Attorney Paradise asks fcr a continuance of hearing 
on plaintiff’s motion for Summary Judgment, now set for 
hearing on February 16, 1942, or that an Order be made 
shortening time for taking and filing of deposition of one 
David Zeidenfeld, and Attorney Krasne states that the 
plaintiff objects to a continuance of hearing on motion 
for Summary Judgment but does not oppose an Order 
shortening time to take deposition, and it is ordered that 
said deposition be taken on February 13, 1942, at 10 
A. M. at the office of Attorney Paradise and be filed by 
February 16, 1942. 
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{ Title of District Court and Cause. | 


PeELDAVIT IN OPPOSITION TOMPEA MING > 
MOTION FOR SUMMARY JUDGMENT, OR 
HOR bile OF PARTICURARS 


State of California, 


County of Los Angeles—ss. 


F, L. McGahan, being first duly sworn, deposes and 
says: 


That he is now and at all times mentioned herein was 
employed by Richfield Oil Corporation as Supervisor of 
Storehouses. That at the times hereinafter mentioned his 
office was located at Richfield Oil Corporation’s Richville 
Camp near Long Beach, California. That his duties in- 
clude the notifying of prospective bidders when the Man- 
agement of Richfield Oil Corporation has determined that 
any of Richfield’s old or salvage equipment is to be sold. 


That Afhant was acquainted with David Zeidenfeld, who 
was employed by Aaron Ferer & Sons, during the year of 
1940. That the said David Zeidenfeld had, on various 
occasions, visited Afflant in Affiant’s office and discussed 
the purchase by Aaron Ferer & Sons of salvage equip- 
ment belonging to Richfield Oil Corporation at various 
locations. That during August or September of 1940 
Affiant told David Zeidenfeld that Richfield Oil Corpora- 
tion was planning on taking bids for and selling certain 
“surface equipment” located at Richfield’s Casmalia prop- 
erty, and told David Zeidenteld further that Affiant did 
not have specific information at that time as to what items 
of surface equipment were located on the property. Affiant 
inquired of David Zeidenfeld whether Aaron Ferer & 
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Sons would be interested in submitting a bid for such 
equipment. 

That subsequent to the last mentioned conversation with 
David Zeidenfeld, Affiant had a conversation with Morris 
Ferer. That the said Morris Ferer asked Afhant what 
equipment Richfield had at Casmalia and what equip- 
ment Richfield desired to sell. That Affiant told the said 
Morris Ferer that the equipment to be sold was “‘surface 
equipment” which generally included tanks, boilers, pipe 
‘ines, valves and fittings, and that Afflant had no specific 
inventory of such equipment at that time but that Afhant 
would have a better idea of the specific items and quanti- 
ties after Affiant had made a further investigation of the 
property. Affiant told Morris Ferer that Affiant intended 
to visit the Casmalia property in the near future for the 
purpose of finding out more specifically what was located 
there. Affiant told Morris Ferer that when Affhant had 
obtained such specific information, it would be available 
to Morris Ferer. That Affiant told Morris Ferer that he 
would be glad to meet Morris Ferer at the Casmalia prop- 
erty at any time and take him around such property and 
show him what equipment was available for sale. That 
Affiant told Morris Ferer that it would be satisfactory for 
Morris Ferer to examine the property. That Afhant did 
not tell Morris Ferer that Mr. Ferer would have to make 
his own investigation of the property, or that Mr. Ferer 
would have to find out for himself what was available for 
sale. That Affiant did not tell the said Morris Ferer on 
that occasion, or at any other occasion, that everything 
which Richfield had on the property would be sold. 
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That subsequently and some time during the last week 
of November or the first week of December of 1940 the 
said David Zeidenfeld again visited Afhant at Affhant’s 
Richville office. That subsequent to Affiant’s conversa- 
tion with Morris Ferer and prior to such second visit by 
David Zeidenfeld at the Richville office, Affant had made 
1 further inspection of the Casmalia property and had 
made written memoranda and estimates of the equipment 
which was available for sale and of the approximate ton- 
nage of such equipment. That at such second visit of 
David Zeidenfeld, Affiant told him that he had more in- 
formation as to the equipment which Richfield Oil Cor- 
poration had available and was willing to sell and Affant 
showed David Zeidenfeld Afhant’s penciled memoranda 
and estimates. That attached hereto and marked Ex- 
hibit ““A” are photostatic copies of the penciled memoranda 
and estimates which Afhant showed to David Zeidenfeld. 
That Affiant and David Zeidenfeld discussed the items 
shown on the memoranda and estimates and, in answer to 
David Zeidenfeld’s inquiry, Afhant told him that Affiant’s 
estimate of the over-all tonnage of the equipment to be 
sold was approximately fifteen hundred (1500) tons, of 
which quantity approximately nine hundred and twenty 
(920) tons represented the pipe lines, and that the re- 
maining five hundred and eighty (580) tons represented 
the other surface equipment including boilers, pumps, 
valves and fittings and refinery equipment. That in said 
conversations between Affhant and David Zeidenfeld the 
terms “pipe lines” and “pipe” were used interchangeably 
by both Affhant and David Zeidenfeld as referring to the 
same thing. That Affant also told David Zeidenfeld that 
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his estimate of the tonnage of the pipe lines might not be 
exact since Richfield had only old records, including a 
map, of what pipe lines were originally installed on the 
property and that he did not know whether some of the 
pipe lines shown on such records or on the map had since 
been removed or whether any additional pipe lines had 
been placed on the land which did not appear on such 
records or such map. That the map which Affant re- 
ferred to in said conversation is the same map, a copy of 
which is attached to the contract between Aaron Ferer 
& Sons and Richfield dated January 17, 1941. That 
Affiant did not state at the conversation, nor did he tell 
David Zeidenfeld or Morris Ferer at any other conversa- 
tion, that Richfield was willing to sell “everything” or “all 
equipment on the property” with the exception of certain 
items. That Affiant did tell David Zeidenfeld at such con- 
versation that Richfield was willing to sell all “surface 
equipment” with the exception of certain tanks, shell 
stills, dehydrators, pipe lines and other equipment. That 
casing installed in oil wells is not “surface equipment” and 
is never referred to as “surface equipment.” That the 
casing installed in oil wells is not a “pipe line’’ and 1s 
never referred to as a “pipe line.’ That there was no 
mention in said conversation with David Zeidenfeld, or in 
any other conversation with David Zeidenfeld or Morris 
Ferer, of any wells upon the Casmalia property or of the 
casing in any wells upon such property. 

That subsequently and during the second week of 
January, 1941, Affiant attended a meeting in the office of 
Mr. Paradise, one of the attorneys for Richfield Oil Cor- 
poration, at which meeting there were also present Messrs, 
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Morris Ferer, T. H. Clements, Harold David and Para- 
dise. That at said meeting Mr. Morris Ferer stated that 
he would like to have the words ‘metal and lumber” added 
to the proposed contract. He was asked for the reason 
for his request. Mr. Ferer then read aloud the proposed 
list of the items which had been prepared, to wit, “pipe 
lines, valves and fittings, buildings, boilers, pumps, en- 
gines, motors, and tanks” and Mr. Ferer stated that there 
was additional material which he understood was covered 
by the sale and which were not included in such list. Mr. 
Ferer then stated that such additional material was loose 
metal and lumber lying around the property, a large pile 
of wire line and cast iron and the metal supports for the 
various stills and the metal supports for overhead lines in 
the refinery. Mr. Ferer stated that none of these items 
were included in the list which he had read and that he 
thought such items would be included if the words “metal 
and lumber” were added. Mr. Davis then stated that it 
would be satisfactory to add the words “metal and lum- 
ber” since it was his understanding that Mr. Ferer was 
to purchase the items he had mentioned. There was no 
mention at that meeting, or at any other meeting, by any- 


one present of the casing in any of the oil wells on the 
property. That none of the casing can be removed from 
an oil well without abandonment of such well in accord- 
ance with the requirements of the Division of Oil and 
Gas of the State of California. That there was no men- 
tion at that meeting, or at any other meeting, by anyone 
present of the abandonment of any of the oil wells on the 


property. 
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That Affiant at all times intended that the equipment to 
be sold from the Casmalia property be limited to surface 
equipment. That Affiant never intended that the equip- 
ment to be sold from the Casmalia property include the 
casing in any of the oil wells on the property. That Af- 
fiant never intended that any of the oil wells upon the 
property be abandoned. That the only mention, at the 
meeting in Mr. Paradise’s office referred to above, of any 
of the oil wells on the property was when Mr. Davis laid 
upon the desk a large map of the property and pointed 
out on the map the gas line running from the superin- 
tendent’s house to one of the wells on the property, which 
Mr. Davis said should be excluded from the sale in order 
that the superintendent’s house might be continued to be 
served with gas from such well. Mr. Davis also stated 
at said meeting that the contract should contain a pro- 
vision excluding the gas line and perhaps some extensions 
of it to additional wells. 


F. I. McGahan 


Subscribed and sworn to before me this 17 day of 
February, 1942. 


[Seal] R. A. Harbaugh, 
Notary Public in and for said County and State. 
My Commission Expires March 8, 1943. 


Exhibit “A’’ Omitted—Same as Defendant’s Exhibit 
“Bo at rial 


Received copy of the within this 17th day of Feb.,, 
1942. Philip N. Krasne (R. P.). 


[Endorsed]: Filed Feb. 17, 1942, 
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[Title of District Court and Cause. ] 


AAV l IN OPPOSITION TORE Nir s 
MOTION FOR SUMMARY JUDGMENT, OR 
HOrebiitl OF PARTICULARS 


State of California, 
County of Los Angeles—ss. 

H. H. Kelly, being first duly sworn, deposes and says: 

That he is now and at all times herein mentioned was 
employed by Richfield Oil Corporation as Director of 
Purchases. That his duties and authority include the mak- 
ing of sales and the execution of contracts for the sale 
of old and salvage equipment belonging to Richfield Oil 
Corporation. That Harold Davis is employed in the Pur- 
chasing Department of Richfield Oil Corporation but that 
Harold Davis has no authority to make sales of such 
nature or to execute contracts of sale of such nature. 

That Affiant executed on behalf of Richfield Oil Cor- 
poration the written contract dated January 17, 1941 be- 
tween Richfield Oil Corporation and Aaron Ferer & Sons. 
That several months prior to the execution of said written 
contract, Affiant notified Harold Davis that the Manage- 
ment had determined to sell certain equipment belonging 
to Richfield located on the Casmalia property and re- 
quested the said Harold Davis to arrange for getting bids 
for such sale from prospective purchasers. That at no 
time, either before or after the execution of said contract 
between Richfield and Aaron Ferer & Sons, did Affiant 


intend to sell to Aaron Ierer & Sons the casing in any of 
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the oil wells located upon the Casmalia property, nor did 
Affiant intend that any of the wells upon such property be 
abandoned. That said Casmalia property is owned in fee 
by Richfield Oil Corporation. That Afhant was and is 
informed that said wells were drilled by the predecessor 
in interest of Richfield Oil Corporation during the period 
from 1916 to 1925 to depths ranging from thirteen hun- 
dred fifty feet (1350’) to forty-two hundred feet (4200°) 
for the purpose of producing oil from a pool underlying 
said property. Fhat Affant was and is infermed that the 
production ef eH from said wells was diseontintied on oF 
abeut October ef +925 beeause ef a deereased market 
sale at such time for stich ot: That Affant was and is 
infermed that at the time of the cessation ef suck pre- 
there remained and now remains a reservoir ef ott under 
tion Department of Riehfield OH Corporation that said 
wells may be eperated fer the preduction ef eH there 
from, That during the year preceding the date of the ex- 
ecution of the contract dated January 17, 1941 between 
Richfield and Aaron Ferer & Sons, Richfield Oil Corpo- 
ration removed from said wells the derricks and the tub- 
ing and rods installed therein, which removal was deemed 


advisable because of the worn condition thereof, That at 
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the time of the removal of such derricks, tubing and rods 
the wells were not abandoned and the casing was left in 
such wells and the wells were each capped at the surface 
thereof in order that such wells might in the future be 
opened and re-entered for the production of oil there- 
from. That at all times, both before and after the execu- 
tion of said contract on January 17, 1941, it was and 
now is the intention of Richfield Oil Corporation to pro- 
duce oil from said wells at such time as the need and de- 
mand for oil of the quality contained in said reservoir 
shall make such production desirable. “Frat Affant was 
and is infermed by the Preducticn Department of Rich 
field Oi! Corperation that ne easine can he removed from 
seurees Code of the State of California: that # is 
poration to dri and install casing in thirtytwe 2} ad 
tne tn wells on said property; te the same depths as the 
present thirsy-tyre (92) wells thereon, would be an 
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That the six (6) large sturage tanks now located upon 
the property are surface equipment which was exclused 
from the sale to Aaron Ferer & Sons for the reason that 
the Management of Richfield Oil Corporation at all times 
both prior to and subsequent to the execution of said con- 
tract with Aaron Ferer & Sons intended to use such 
tanks for the purpose of storing oil when the wells on 
such property should be restored to production. 


That Affiant examined carefully the written contract 
dated January 17, 1941 betore he executed the same on 
behalf of Richfield Oil Corporation. That at such time 


‘ 


it was Affiant’s understanding that the phrase “metal and 
lumber” appearing in said written contract referred only 
to loose scrap metal and loose lumber lying upon the 
surface of the Casmalia property and to the metal sup- 
ports for certain of the refinery structures. That Affant 
did not intend or understand that said phrase ‘“‘metal and 
lumber” should’ include the casing in any of the oil wells 
on any of the property or that the subject matter of the 
sale include anything other than the surface equipment 


on the property. 


H. H. Kelly 


Subscribed and sworn to before me this 13th day of 
February, 1942, 


[ Seal] Chas. A. Root, 


Notary Public in and for said County and State. 


Received copy of the within this 17 day of Feb., 1942. 
Philip N.0Krasne Cia} 


[Endorsed]: Filed-Feb, 17, 1942. 
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[Title of District Court and Cause. ] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT, OR 
FOR BILL OF PARTCULARS. 


State of California, 
County of Los Angeles—ss. 
Harold Davis, being first duly sworn, deposes and says: 
That he is and at all times herein mentioned was em- 
ployed in the Purchasing Department of Richfield Oil 
Corporation. That among his duties are arranging the 
preliminary negotiations for the sale by Richfield Oil Cor- 
poration of its salvage and worn-out equipment. 
That on er about the month ef Aecust; tos6, ke notified 
O+ Corporation, that the Stanecement had decided to sell 
Atentgemery desired to have lett remain en the prep- 
it ease the Management shetld determine te open up fer 
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That on or about January 8, 1941 a meeting was held 
in Affiant’s office in the Richfield Building, at which were 
present Messrs. Morris Ferer and T. H. Clements. At 
that meeting Mr. Clements stated that he and Mr. Ferer 
wanted to purchase the six (6) large storage tanks as a 
part of the transaction and he asked Afhant why such 
tanks were excluded. Affiant stated that he had taken the 
matter up with the Management and that the Management 
desired to have the tanks excluded in order that they 
might be used for storage purposes if Richfield should 
decide to open up the field for production. That Affant 
also stated that there was certain oil in one of the ex- 
cluded tanks that was being stored by Richfield for the 
Casmite Company. That Affant did not state to Mr. 
Clements or Mr. Ferer at that meeting, or at any other 
meeting, that the tanks were excluded in order that they 
might be moved to Maricopa for production purposes. 

That Affiant was present at a meeting in the office of 
Mr. Paradise, one of the attorneys for Richfield Oil Cor- 
poration. That there were also present at that meeting 
Messrs. Morris Ferer, Clements, McGahan and Paradise. 
eussine the terms of the prepesed contract between Rich- 
feld and Aaren Ferer & Sons. That during the meeting 
Mr. Ferer stated that he objected to the list of equipment 
which had been prepared. That Mr. Ferer read the list 
to those present as including “pipe lines, valves and fittings, 
buildings, boilers, pumps, engines, motors and tanks’’ and 


stated that the list was not sufficiently inclusive because 
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there were other items which he expected to purchase 
which were not included in the list. That Affiant inquired 
what such other items were and Mr. Ferer stated that they 
were loose lumber and metal lying around the property 
at various locations, including a scrap pile of wire line 
and cast iron. That Mr. Ferer also mentioned the metal 
supports for the stills around the refinery and the metal 
supports for overhead lines at the refinery and stated that 
those items were not included in the list which he had 
read. That Mr. Ferer then inquired how much of the 
metal supports for the refinery shell stills would be left 
by the Casmite Company when it removed the shell stills 
trom the property, which shell stills were excluded from 
the sale to Aaron Ferer & Sons. That Affant telephoned 
the Casmite Company from Mr. Paradise’s office and, at 
the conclusion of the telephone conversation, told Mr. 
Ferer and Mr. Clements the points at which the Casmite 
Company would cut the stills from the metal supports. 
That Mr. Ferer or Mr. Clements stated that they expected 
to get the remaining metal supports attached to such stills. 
That Affiant stated that it was his understanding that Mr. 
Ferer and Mr. Clements were to get such loose metal and 
the other items which Mr. Ferer had mentioned and that 
it was satisfactory to include the words “metal and lum- 
ber imethe contract. That neither Mra) Bereminore\ir. 
Clements, nor any other person present at the meeting 
mentioned the casing in any of the wells on the property. 
That Mr. Ferer did not refer to the casing in any of the 
wells on the property when Affiant asked Mr. Ferer what 
items Mr. Ferer was referring to when he requested the 


inclusion of the phrase “metal and lumber.” That Affant 
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did »wct intend that there be inclided in the sale; the 
easite i any of the wells on the prepert. 

That at said meeting in the office of Mr. Paradise, 
Affiant pointed out to Mr. Ferer and Mr. Clements, on a 
large map of the property, the gas line from the superin- 
tendent’s house to one of the wells on the property and 
stated that Richfield also desired to exclude such line from 
the sale in order that the superintendent's house could con- 
tinue to receive gas from such well. Afhant also stated 
that if there was not gas in such well sufficient to serve 
the superintendent’s house that it might be necessary also 
to exclude gas lines running to other wells on the prop- 
erty in order to insure a sufficient gas supply to the super- 
intendent’s house. That the map which Afhant brought 
to the meeting was a copy of the same map which is at- 
tached to the contract between Richfield and Aaron Ferer 
& Sons. 

That at none of the meetings or conversations with 
either Mr. Ferer or Mr. Clements was there any mention 
whatsoever of the casing in any of the oil wells on the 
property or of the abandonment by Aaron Ferer & Sons 
of any of the oil wells on the property. 


Harold Davis 


Subscribed and sworn to before me this 13th day of 
February, 1942. 


[Seal ] Chas. A. Root, 
Notary Public in and for said County and State. 


Received copy of the within this 17th day of Feb., 1942, 
Philip N. Krasne (R. P.). 


[Endorsed]: Filed Feb. 17, 1942. 
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[Title of District Court and Cause. ] 


HMOivtGeR AFFIDAVIT IN OPPOSITION TO 
PEAINTIFRS MOTION FORSRSUIMMARY 
JE RGMENT, OR FOR BILEROR Re vicu- 
LARS. 


State of California, 


County of Los Angeles—ss. 


F. I. McGahan, being first duly sworn, deposes and 
says: 

That prior to January 17, 1941, the date of the exe- 
cution of the contract between Richfield and Aaron Ferer 
& Sons, Afhant had two or three conversations with T. H. 
Clements in Affiant’s Richville office concerning Richfield’s 
proposed sale of equipment from its Casmalia property. 
That Affant did not state at any of such conversations 
with Mr. Clements that. everything on the property would 
be sold with certain exceptions. That at the first or second 
conversation with the said 1. H. Clements, Affiant stated 
to him that the “surface equipment” with certain excep- 
tions would be sold. That Affiant did not state to Mr. 
Clements at any conversation with Mr. Clements that 
Richfield Oil Corporation or its Production Department 
was planning on taking any storage tanks from the 


Casmalia property and using them at Maricopa. 
That the said T. H. Clements did not at any of Affiant’s 
conversations wita T. H. Clements ever ask Affiant for 


any inventory of the equipment and facilities at Casmalia 
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which were to be sold. That at Affant’s first conversation 
with Mr. Clements concerning the proposed sale, which 
conversation occurred about the first of November, 1940, 
Affiant told Mr. Clements that he had no inventory of 
the facilities or equipment at Casmalia but that Affant 
planned on making an inspection of the Casmalia property 
and that Affiant would be able to furnish Mr. Clements, 
some time before any sale would be made, with more 
specific information as to what equipment and facilities 
would be sold. That the said T. H. Clements did not at 
any time thereafter request of Affiant any inventory of 
the equipment or facilities, or any information as to what 
items of facilities or equipment were available for sale, 
or any information as to the nature or quantity of any 


thereof. 


F. I. McGahan 


Subscribed and sworn to before me this 18th day of 
February, 1942. 


{ Seal ] Chas. A. Root, 
Notary Public in and for said County and State. 


Received copy of the within this 18th day of Feb., 
1942. Philip N. Krasne (R. P.). 


[Endorsed]: Filed Feb. 19, 1942. 
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At a stated term, to-wit: The February Term, A. D. 
1942, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Tuesday the 24th 
day of February in the year of our Lord one thousand 


nine hundred and forty-two. 


Present: 
The Honorable Harry A. Hollzer, District Judge. 
No. 1718-H Civil 


Aaron Ferer & Sons, 
Plaintiff, 


VS. 


Richfield Oil Corporation, a corporation, 


Defendant. 


This cause coming on for further hearing on motion of 
plaintiff for Summary Judgment, or if denied, for a Bill 
of Particulars, pursuant to notice filed January 30, 1942; 
Philip N. Krasne and Carl B. Sturzenacker, Esqs., ap- 
pearing as counsel for the plaintiff; Robert E. Paradise, 
E'sq., appearing as counsel for the defendant; and H. A. 
Dewing, Court Reporter, being present and reporting the 


proceedings: 
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At 10:40 A. M. Attorney Paradise requests that certain 
corrections be made to defendant’s answer and said cor- 


rections are made by the Court. 


Attorney Paradise argues further in opposition to said 
motion, and Attorney Krasne argues further in support 


of said motion. 


At 12:10 P. M. court recesses to 3 P. M. in this case. 
At 3:25 P. M. court reconvenes herein, and all being 
present as before, Attorney Krasne resumes argument in 
support of said motion and Attorney Paradise argues fur- 
ther in opposition to said motion. Attorney Paradise asks 
that the defendant be allowed to file motion for Summary 
Judgment. Attorney Krasne makes a statement in op- 
position thereto as Bill of Particulars has not been 


furnished to plaintiffs on defendant’s counter-claim. 
Attorney Paradise makes a statement. 


It is ordered that the demand of plaintiffs for a Bill of 
Particulars is deemed covered by the statement of defend- 
ant’s counsel and shall be ruled as complied with by the 
statement in open court and plaintiffs are allowed seven 
days to file reply to defendant’s counter-claim, and it is 
further ordered that both sides file, within seven days, an 
outline of the points of their argument, and that the cause 
be, and it hereby is, continued to March 4, 1942, for sub- 
mission on motion of plaintiffs for Summary Judgment, 
the defendant to file its motion of Summary Judgment in 


meantime if it is deemed advisable. 
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REPENS 


Comes now the above named plaintiff and answering the 
alleged first cause of action set forth in defendant's coun- 
ter claim and cross complaint on file herein, admits, denies 


and alleges as follows: 


i 

Denies that on or about January 17, 1941, or at any 
time, plaintiff and defendant orally agreed to the sale 
by defendant to plaintiff of producing and refining facili- 
ties and equipment which were located on the premises 
owned by defendant. Denies that plaintiff and defendant 
entered into any oral agreement with respect to the pro- 
ducing and refining facilities and equipment, which are 
the subject of the sale provided for in the written contract 
between plaintiff and defendant dated January 17, 1941, 
a copy of which is attached to the amended complaint on 
file herein, and alleges that the only agreement made or 
entered into between plaintiff and defendant with re- 
spect to the sale by defendant to plaintiff of producing and 
refining facilities and equipment is the said written con- 
tract dated January 17, 1941. 

Denies that plaintiff and defendant did not intend that 
the subject matter of the sale of producing and refining 
facilities and equipment by defendant to plaintiff should 
include any casing or pipe installed in any of the wells 
located upon said premises, and alleges that plaintiff 
and defendant did intend that the subject matter of said 
sale should include the casing or pipe installed in all of 
the wells located upon said premises. 
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Denies that plaintiff at and prior to the time of the 
execution of said written contract did not intend to pur- 
chase the casing or pipe installed in any of the oil wells 
located upon said premises, and denies that plaintiff did 
not intend to do or perform the abandonment work on 
said wells in the manner required by Section 3233 of the 
California Public Resources Code, and alleges that plain- 
tiff at and prior to the time of the execution of the written 
contract did intend to purchase the casing or pipe in- 
stalled in all of the said oil wells and did intend to do or 
perform the abandonment work on such wells in the man- 
ner required by law and by the terms of the said written 


contract. 


Denies that defendant did not intend to sell plaintiff 
the casing or pipe installed in the said oil wells, and al- 
leges that defendant prior to and at the time of the execu- 
tion of said written contract did intend to sell to plaintiff 


said casing and pipe installed in all of said oil wells. 


Plaintiff has no information or belief concerning the 
value of the alleged reservoir of oil underlying defend- 
ant’s premises, and basing this denial upon such lack of 
information or belief denies that same has a value of 
approximately Three Million Dollars, or any value what- 


soever. 


Admits that during the year preceding the date of the 
execution of said written contract dated January 17, 1941, 
defendant removed from said wells the derricks, tubing 
and rods installed therein, but denies that such removal 


was deemed advisable because of the worn condition there- 
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of, and alleges that such removal was deemed advisable 
because defendant had no intentions of ever operating 


said wells. 


Denies that said wells were ever capped at the surface 
in order that such wells in the future might be re-opened 
and re-entered for the production of oil therefrom, and 
alleges that defendant had no intention of re-opening and 
re-entering said wells, or any of them, for the produc- 


tion of oil. 


Denies that defendant at all or any of the times men- 
tioned in defendant’s counter claim and cross complaint 


intended to produce oil from such wells at any time. 


Plaintiff has no information or belief concerning de- 
fendant’s allegations of the cost of drilling and installing 
casing in wells on the premises, and basing its denial 
upon the lack of such information and belief, denies that 
the cost thereof would be not less than Fifteen Thousand 
Dollars per well, and denies that the cost in the aggregate 
would be not less than Four Hundred and Eighty Thou- 


sand Dollars. 


Denies that in the preparation of said written contract 
dated January 17, 1941, the parties thereto inadvertently 
or otherwise, or by mistake or otherwise, omitted to state 
that the subject matter thereof was limited to such pro- 
ducing and refining facilities and equipment as were located 
on the surface of said premises and/or that the subject 
matter did not include the casing or pipe installed in any 


of the oil wells located upon said premises, and alleges 
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that said written contract dated January 17, 1941, prop- 
erly and correctly sets forth the intentions of the parties 
thereto, and alleges that it was the intention of the 
parties thereto that defendant sell to plaintiff all produc- 
ing and refining facilities and equipment of every kind 
and nature except the items therein specifically reserved, 
and that it was the intention of the parties thereto that 
defendant sell to plaintiff the casing or pipe installed in 


all of the oil wells located on said premises. 


Denies that said written contract dated January 17, 


1941, fails to express the intention of the parties thereto. 


Denies that defendant has at all times fully done and 
performed all of the terms, covenants, conditions and 
agreements to be performed hy defendant under said writ- 
ten contract dated January 17, 1941, and alleges that de- 
fendant breached said written contract by refusing to 
permit plaintiff to remove the casing or pipe from the 


oil wells on said premises. 


Answering The Alleged Second Cause Of Action Set 
Forth In Defendant’s Counter Claim And Cross-Com- 
plaint On File Herein: 

I. 

Plaintiff repeats by reference all of the denials, admis- 
sions and allegations contained in plaintiff's Reply to 
defendant’s alleged first cause of action as fully as if 
herein set forth at length. 

II. 
Denies that in the preparation of said written contract 


dated January 17, 1941, the defendant inadvertently or 
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otherwise or by mistake omitted to state that the subject 
matter thereof was limited to such producing and refining 
facilities and equipment as were located on the surface 
of the premises and/or that it did not include the casing 
or pipe installed in any of the oil wells located upon said 


premises. 


Denies that in said respect, or in any respect, the writ- 
ten contract dated January 17, 1941, fails to express the 


intention of the parties thereto. 


Denies that at the time of the execution of said writ- 
ten contract dated January 17, 1941, or at any time prior 
thereto, plaintiff knew or suspected that defendant did 
not intend to sell to plaintiff the casing or pipe installed 
in any of the oil wells located on said premises and/or 
that defendant intended the subject matter of said writ- 
ten contract be limited to producing and refining facilities 
which were located on the surface of said premises and/or 
that said written contract failed in such respect, or any 


respect, to express the intention of the parties thereto. 


Wherefore, plaintiff prays that defendant’s counter 
claim and cross complaint be dismissed; that defendant be 
denied any relief thereunder; and that all costs herein be 
taxed against defendant and in favor of plaintiff. 

PHILIP N. KRASIN and 
CARL B. STURZABGIGeER 
By Philip N. Krasne 
Attorneys for Plaintiff. 
[ Verified. | 


[Endorsed]: Filed Mar. 5, 1942. 
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At a stated term, to-wit: The February Term, A. D. 
1942, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, in 
the City of Los Angeles on Friday the 6th day of March 
in the year of our Lord one thousand nine hundred and 


forty-two. 
Present: 


The Honorable: Harry A. Hollzer, District Judge. 
No. 1718-H Civil. 


Aaron Ferer & Sons, 
Plaintiff, 
vs. 
Richfield Oil Corporation, a corporation, 


Defendant. 


This cause coming on for submission after hearing on 
motion of plaintiff for Summary Judgment, pursuant to 
notice filed January 30, 1942: It is ordered that the 
cause stand submitted on motion of the plaintiff for Sum- 
mary Judgment. 

It is further ordered that the cause be, and it hereby is, 
continued to April 6, 1942, for setting. 


25/774 
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[Title of District Court and Cause. | 


NOTICE OF MOTION FOR SUMMARY 
JUDGMENT. 


To the Plaintiff, Aaron Ferer & Sons, and to Philip N. 
Krasne, Esq., and Carl B. Sturzenacker, Esq., At- 
torneys for the Plaintiff: 

Please take notice that on the 16th day of March, 1942, 
at the opening of Court on such day, or as soon there- 
after as counsel can be heard, there will be brought on 
for hearing the attached Motion of defendant for a Sum- 
mary Judgment in defendant’s favor upon defendant’s two 
causes of action for reformation contained by way of 
counterclaim or cross-complaint in defendant’s answer to 
the amended complaint herein. 

Dated: March 6, 1942. 

ROBERT E. PARADISE 
WILLIAM J. DeMARTINI 
By Robert E. Paradise 
Attorneys for Defendant Richfield Oil Corporation. 


[ Title of District Court and Cause. | 


MOTION FOR SUMMARY JUDGMENT. 


To the Honorable United States District Court above 
named: 


Defendant Richheld Oil Corporation moves the Court 
for a Summary Judgment in favor of defendant and 
against plaintiff as to all matters contained in defend- 
ant’s two causes of action for reformation as set forth 
by way of counterclaim or cross-complaint in defendant’s 
answer to plaintiff’s amended complaint herein. 
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Said Motion is made upon the following grounds: 

1. On March 5, 1942, plaintiff filed its reply to said 
two causes of action of counterclaim and cross-complaint 
set forth in defendant’s answer to the amended complaint 


herein. 


2. That it appears from all of the records and files in 
the above entitled case, and particularly from 
(a) The affidavit of H. H. Kelly filed herein on 
February 17, 1942; 
(b) The afhdavit of Harold Davis filed hereon 
on February 17, 1942; 
(c) The affidavit of F. I. McGahan filed herein 
on February 17, 1942; 


(d) The further afidavit of F. I. McGahaumiled 
herein on February 19, 1942; 


(e) The deposition of T. H. Clements (on file 


ercin) 

(f) The deposition of Morris Ferer (on file here- 
in); and 

(g) The deposition of David Zeidenfeld (on file 
erein), 


that 


(1) The defendant Richfield Oil Corporation at all 
times during the negotiations and up to and including 
the date of the contract intended that the subject 
matter of the sale be limited to the equipment and 
facilities located upon the surface of the land and 
Richfield Oil Corporation did not intend that the cas- 
ing in the wells be included in the subject matter of 
such sale or that any of such wells be abandoned. 
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(2) The plaintiff knew or suspected that Richfield 
Oil Corporation did not intend to sell any of the cas- 
ing in the wells or to have any of such wells aban- 


doned. 


(3) During the negotiations for the contract and 
at the time of the execution of the contract, plaintiff 
Aaron Ferer & Sons did not intend to purchase under 
such contract the casing installed in such wells or in- 
tend to perform the abandonment work on such wells 
in the manner required by Section 3233 of the Pub- 
lic Resources Code, which would be necessary in con- 
nection with the removal of casing from such wells. 
The plaintiff intended to abandon only such of the 
wells as should prove profitable to be abandoned and 
accordingly to remove only the casing from such 
profitable wells, 


and that there is no genuine issue as to any material fact 
herein and that defendant Richfield Oil Corporation is en- 
titled, as a matter of law, to a judgment reforming the 
written contract dated January 17, 1941 in accordance 
with the prayer therefor in defendant’s answer to the 
amended complaint herein. 


Said Motion will be made under Rule 56 of the Federal 
Rules of Civil Procedure and based upon the affidavits 
and depositions referred to hereinabove and upon all of 
the records and files in the above entitled case. 


Dated: March 6, 1942. 


ROBERT E. PARADISE 
WILLIAM J. DOMARTINI 
By Kobert EMiearadise 
Attorneys for Defendant Richfield Oil Corporation. 
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[ Title of District Court and Cause. | 


MEMORANDUM OF POINTS AND 
AUTITO Rag ise 


A party seeking to recover upon a counterclaim or cross- 
claim may, at any time after the pleading and answer 
thereto has been served, move for a Summary Judgment 
in his favor upon all or any part thereof. The judgment 
sought shall be rendered forthwith if the pleadings, depo- 
sitions and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any mate- 
rial fact and that the moving party is entitled to a judg- 


ment as a matter of law. 
Rule 56 Federal Rules of Civil Procedure. 


Dated: March 6, 1942. 


ROBERT E. PARADISE 
WILLIAM J. DeMARTINI 


By Robert E. Paradise 
Attorneys for Defendant Richfield Oil Corporation. 


Received copy of the within this 6th day of March, 1942. 
Philip N. Krasne (R. P.). 


[Endorsed]: Filed Mar. 6, 1942. 
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At a stated term, to-wit: The February Term, A. D. 
1942, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, in 
the City of Los Angeles on Monday the 16th day of 
March in the year of our Lord one thousand nine hundred 


and forty-two. 
Present: 
The Honorable: Harry A. Hollzer, District Judge. 


No. 1718-H Civil. 


Aaron Ferer & Sons, 
Elaiintii: 
VS. 
Richfield Oil Corp., 
Defendant. 


_This cause coming on for hearing motion of defendant 
for Summary Judgment, pursuant to notice filed March 
6, 1942; Philip N. Krasne, Esq., appearing as counsel for 
the plaintiff; Robert E. Paradise, Esq., appearing as coun- 
sel for the defendant; 

Attorney Paradise makes a statement. It is ordered 
that the defendant file a certain memorandum by March 
19, 1942, and that plaintiff file reply within two days, 
and that the cause stand submitted. 
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At a stated term, to-wit: The February Term, A. D. 
1942, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southerr 
District of California, held at the Court Room thereof, in 
the City of Los Angeles on Monday the 29th day of June 
in the year of our Lord one thousand nine hundred and 


forty-two. 


Present : 
The Honorable: Harry A. Hollzer, District Judge. 
No. 1718-H Civil. 


Aaron Ferer & Sons, a co-partnership, 
Plaintiff, 
vs. 
Richfield Oil Corporation, 
Defendant. 


It appearing that plaintiff has filed a motion for sum- 
mary judgment, or if denied, for a bill of particulars, that 
since the filing of said motion various affdavits have been 
filed on behalf of defendant in opposition to said motion 
and that in addition thereto several depositions have been 
taken on behalf of defendant, also that defendant has filed 
a motion for summary judgment upon the two causes of 
action set forth by way of counterclaim or cross-complaint 
in its answer, and good cause appearing therefor, it is 


ordered that plaintiff’s motion be, and the same is, denied. 


It is further ordered that the submission of defendant’s 


motion for summary judgment is vacated. 
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At a stated term, to-wit: The February Term, A. D. 
1942, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, in 
the City of Los Angeles on Wednesday the Ist day of 
July in the year of our Lord one thousand nine hundred 


and forty-two. 
Present: 
The Honorable: Harry A. Hollzer, District Judge. 
No. 1718-H Civil. 


Aaron Ferer & Sons, 
Plaintiff 
Vs. 
Richfield Oil Corporation, 
Defendant 


This cause coming on ex parte, Philip N. Krasne, Esq., 
appearing for the plaintiff, Robert E. Paradise, Esq., ap- 
pearing for the defendant; the Court and counsel discuss 
the minute order of June 29, 1942, and the Court makes 


a suggestion regarding the coming trial of this cause. 


Pursuant to stipulation of counsel, it is ordered that 
this case be set for trial on the merits; that at the trial 
the affiants that signed various affidavits in connection 
with the respective motions for summary judgment be 
deemed to have testified on direct examination on the mat- 
ters stated in the affidavits, subject to cross-examination, 
provided, that the afhants are produced for cross-examina- 


tion; and, also, that the deponents, whose depositions have 
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have been taken, be deemed to have testified to the an- 
swers given on the taking of their respective depositions, 
subject likewise to cross-examination without restriction 
because of those same witnesses having been previously 
examined upon cross-examination and it is further ordered 
that proper objections to questions in the depositions may 
be made at the trial. 


Attorney Krasne asks that the Court make a ruling on 
defendant’s motion for Summary Judgment which is now 
pending. 

The Court states that it appearing that issues of fact 
have been raised on defendant’s motion for Summary 
Judgment, it is ordered, that upon that ground alone, said 
motion be, and it is, denied. 


[Title of District Court and Cause. | 


Memorandum of Conclusions, 


Judge Hollzer, May 29, 1943. 


It appearing that by the amended complaint filed here- 
in plaintiff sought relief in the alternative, that is to say, 
in the first count thereof plaintiff sought declaratory re- 
lief adjudging the rights and duties of the parties litigant 
with respect to the subject matter of said pleading, and 
in the second count thereof sought a judgment awarding 
monetary damages for alleged breach of contract; and 


It further appearing that this suit is founded upon a 
certain written contract executed by plaintiff and defend- 
ant, and that a copy of said contract is attached to the 
amended complaint and marked “Exhibit A” therein; and 
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It further appearing that heretofore defendant submitted 
a motion to dismiss said pleading and also to dismiss each 
of the counts thereof, and that thereafter the court entered 
an order denying said motion to dismiss the amended 
complaint but granting defendant’s motion to dismiss the 
first count, without leave to amend, granting defendant 
time within which to serve and file its answer to the sec- 
ond count, said order having been made upon certain 
grounds all as more particularly set forth in the court’s 
memorandum of conclusions rendered and filed herein: 


and 


It further appearing that thereafter defendant filed its 
answer and counterclaim or cross-complaint herein, that 
by its answer defendant has placed in issue many of the 
material allegations of the second count of the amended 
complaint and, in addition, as a further defense and by 
way of a first cause of action under its counterclaim or 
cross-complaint, defendant has sought reformation of said 
contract upon the ground of mutual mistake, that is to 
say upon the ground that at the time of and immediately 
preceding the execution of said written contract the parties 
litigant had entered into an oral agreement of sale by de- 
fendant to plaintiff, upon certain terms and conditions 


and for the suim of $22,000, of certain producing and re- 
fining facilities and equipment located on the surface of 
certain premises owned by defendant, also that said parties 
did not intend that the subject inatter of said contract 
should include any casing in any of the wells on said 
premises and that by mutual mistake said written con- 
tract failed to express such intention and oral agreement 
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of the parties; also as a further defense and by way of a 
second cause of action under its counterclaim or cross- 
complaint defendant has sought reformation of said con- 
tract upon the ground of its own mistake in omitting to 
state therein that the subject matter of said contract was 
limited to the producing and refining facilities located 
on the surface of said premises, that the subject matter of 
said contract did not include the casing in the wells on 
said premises, also that plaintiff knew or suspected defend- 
ant’s intention in that regard, and that said written con- 


tract failed to express such intention; and 


It further appearing that thereafter plaintiff filed a no- 
tice of motion for summary judgment herein, or for a 
bill of particulars should the latter motion be denied, that 
subsequently certain depositions were taken on behalf of 
defendant preparatory to opposing plaintiff's motion for 
summary judgment, that said depositions and in addition 
several affidavits were filed on behalf of defendant in oppo- 
sition to plaintiff's motion for summary judgment, that 
thereafter defendant filed a motion for summary judg- 
ment, that plaintiff’s motion for summary judgment was 
made upon the affidavit of one Morris Ferer, one of the 
members of the plaintiff co-partnership, and also upon 
the records and filed herein, and that defendant’s motion 
for summary judgment was based upon two causes of 
action of its counter-claim o1 cross-complaint, and the 
aforementioned affidavits filed on its behalf and also upon 
the depositions of said Morris Ferer and of one T. H. 
Clements and also the deposition of one David Zeidenfeld; 
and 


It further appearing that thereafter plaintiff's motion 
for summary judgment was denied and that an order was 
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made to the effect that plaintiff’s demand for a bill of 
particulars shall be deemed covered and as having been 
complied with by the statement made by defendant’s coun- 
sel in open court, also that thereafter an order was made 
denying defendant’s motion for summary judgment solely 
upon the ground that issues of fact had been raised in 


opposition to defendant’s motion; and 


It further appearing that thereafter a trial was had 


upon the merits; and 


It further appearing that plaintiff contends: 

(1.) That the contract sued upon is clear and unambigu- 
ous upon its face and by the terms thereof the property 
sold to plaintiff included the casing in the oil wells upon 
defendant’s premises at Casmalia, Santa Barbara County. 

(2.) That since no uncertainty or ambiguity with re- 
spect to the intentions of the parties appears on the face 
of the written contract, no parol evidence is necessary or 
proper to aid in its construction; 

(3.) That even if the court should decide that parol 
evidence is necessary and proper to aid in the construc- 
tion of said written contract, the preponderance of such 
evidence supports plaintiff’s contention that defendant has 
sold to it the casing in said oil wells. 

(4.) That defendant has failed to establish any oral 
agreement to conform to which said written contract can 
be reformed. 

(35) That defendant has failed to establish any mistake 
in said written contract. 

(6) That even if the evidence establishes that a mistake 
was made in the wording of said written contract, such 
mistake was the result of defendant’s gross negligence. 
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It further appearing that in support of its first two con- 
tentions above outlined plaintiff relies primarily, if not 
altogether, upon the views expressed by the court in its 


memorandum of conclusions hereinbefore mentioned; and 


It further appearing that during the course of the 
trial the court declared that a doubt had been raised re- 
specting the proper construction of said written contract; 


and 


It further appearing that throughout the negotiations 
antecedent to, and likewise at the time of the execution 
of said contract plaintiff was represented by said M. Ferer, 


assisted by said Clements; and 


It further appearing that four of defendant’s employees 
namely, R. D. Montgomery, (manager of defendant’s 
production department) H. H. Kelly, (director of defend- 
ant’s purchasing department) Harold Davis, (his assist- 
ant buyer) and F. I. McGahan, (defendant’s supervisor of 
storehouses) participated either directly or indirectly in 
the negotiations antecedent to the execution of said con- 
tract, and that one or more of them represented defendant 
at the time said contract was executed; and 

It further appearing that prior to and at the time of 
the execution of said contract all of said employees of de- 
fendant knew that none of the oil wells upon its Casmalia 
property was to be abandoned, that likewise they had been 
instructed that only surface equipment on said premises 
was to be sold, that none of them intended to sell any of 
the oil well casing in said wells, and that no other em- 
ployee of defendant carried on any of the negotiations 
leading up to the execution of said contract; and 
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It further appearing that the expression “surface equip- 
ment” is a term in common use in the oil industry, that 
the same means equipment located upon the surface and in- 
cludes pipe lines, even though a portion thereof extends 
underground and that casing in an oil well is not classi- 
fied in the oil industry as surface equipment but is com- 


monly referred to as sub-surface equipment; and 


It further appearing that said Clements had received a 
university education particularly in petroleum technology, 
that he had specialized in work of that character, also 
that he had had considerable experience in the oil indus- 
try, was familiar with the nature of the work involved 
in the abandonment of oil wells, and in addition knew that 
defendant’s oil field at Casmalia had not been depleted, 
but that oil had not been produced therefrom during a 
period of many years; and 


It further appearing that throughout the period during 
which negotiations were conducted leading up to the mak- 
ing of said contract and also at the time of the execution 
thereof the aforenamed Zeidenfeld was in the employ of 
plaintiff, that during said antecedent negotiations he ob- 
tained from one McGahan, an employee of defendant, 
information to the effect that defendant proposed to sell 
certain equipment and facilities located upon its Casmalia 
property in Santa Barbara County, also that such equip- 
ment and facilities comprised what are included in the oil 
industry in the classification of property known as sur- 
face equipment, that the same would weigh approximately 
1500 tons, that the nature and quantity thereof could be 
ascertained by visual inspection thereof upon said premises, 
also that thereafter such information was conveyed by 
Zeidenfeld to said Ferer, that thereafter and during such 
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antecedent negotiations similar information was given by 
said McGahan to said Ferer and also to said Clements, 
that the latter became associated with plaintiff in carrying 
out the aforementioned contract and acquired an interest 
therein, that is to say acquired a one-third interest in any 
profits and agreed to pay a corresponding percentage of 
any losses arising out of the performance of said con- 
tract, also that said McGahan informed Ferer that he had 
no inventory of the property proposed to be sold but that 
he was willing to meet him on said premises and there 
point out the particular equipment and facilities which 
defendant proposed to sell; and 


It further appearing that during the summer of 1940 
Clements learned that defendant was having work per- 
formed on the wells upon its land at Casmalia, that such 
work included the removal of derricks, also the removal 
of tubing and rods from said wells and capping the wells 
at the surface, but without abandoning the same; and 

It further appearing that prior to the execution of said 
contract Ferer and Clements visited said premises and 
made a visual inspection of the surface equipment there- 
on, that neither upon the occasion of said visit nor at 
any other time, did plaintiff or anyone representing it make 
any inspection to ascertain the length or the size or the 
weight or the condition of the casing in the oil wells upon 
said premises, that likewise at the time of executing said 
contract plaintiff was not informed respecting the number 
of such wells or the length or the size or the weight or the 
condition of the casing therein, nor had plaintiff ascer- 
tained or secured any estimate of the cost of abandoning 
any of such wells; and 

It further appearing that at the time of executing said 
contract plaintiff did not know whether the condition of 
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any of the wells upon said premises was such that the 
cost of abandoning the same would exceed the value of any 
salvage recoverable by abandonment; and 


It further appearing that during the negotiations ante- 
cedent to the execution of said contract defendant’s em- 
ployee named Davis pointed out to Ferer and Clements 
on a certain map of said premises (a copy of which map 
is attached to said contract) the gas line running from one 
of the wells on said premises to the superintendent's house, 
also stated to them that defendant would exclude such 
pipe line from the proposed sale and further called atten- 
tion to the fact that if sufficient gas to serve the super- 
intendent’s house were not obtained from such well it might 
be necessary to exclude from the proposed sale gas pipe 
lines running from other wells, and that at the time of 
the execution of said contract plaintiff did not know the 
number of wells from which gas lines extended; and 


It further appearing that during the negotiations ante- 
cedent to the execution of said contract, defendant’s em- 
ployee named Davis informed Ferer and Clements that de- 
fendant intended to use the wells on said Casmalia property 
for the future production of oil and for that reason de- 
clined to include in the proposed sale the six large stor- 
age tanks referred to in Paragraph I, subparagraph (f) 
of said contract; and 


It further appearing that neither during the negotiations 
antecedent to the execution of said contract nor at the time 
of executing same was any mention made of abandoning 
any of the wells upon said premises or of removing any 
casing therefrom; and 


It further appearing that casing cannot safely be re- 
moved from an oil well without abandoning the same and 
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without complying with the requirements of the California 
Division of Oil and Gas regulating the abandonment of 


oil wells; and 


It further appearing that no inquiry was made by or 
on behalf of plaintiff of the California Division of Oil and 
Gas respecting what requirements and regulations thereof 
must be complied with in the matter of abandoning any 
wells or removing any casing from any wells upon de- 
fendant’s land at Casmalia, nor did plaintiff know what 


such requirements or regulations were; and 


It further appearing that in said contract, more particu- 
larly in Paragraph I, subdivision (h) thereof, it is pro- 
vided that among the items of equipment and facilities 
excepted from the sale are “gas pipe lines, connecting wells 
on the land above described to the superintendent’s house 
(Tr. 1494)” that upon the map attached as Exhibit A to 
said contract there appears a notation in red reading “and 
any extensions of gas line necessary to furnish gas to 


Duncan’s house” ; and 


It further appearing that if the parties to said contract 
had intended to include among the articles sold the casing 
in such wells, it would have been obligatory on the part 
of plaintiff, in connection with the dismantling, removal 
and disposition of all equipment sold, to remove the casing 
from all such wells and for that purpose to abandon the 
same, whereas plaintiff never intended to abandon such 
wells and did not understand that the provisions of said 
contract required it to perform such work or dealt with 


that subject matter ; 
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The Court Concludes that throughout the negotiations 
antecedent to and at the time of the execution of said con- 
tract defendant intended that the subject matter of the 
sale be limited to the equipment and facilities located upon 
the surface of its Casmalia property; that defendant did 
not intend that the casing in any of the wells upon said 
property be included in the subject matter of said sale or 


that any of said wells be abandoned. 


The Court Further Concludes that prior to and at the 
time of the execution of said contract plaintiff knew or 
suspected that defendant did not intend to sell the casing 
in any of the wells upon said property or to have any of 


said wells abandoned. 


The Court Further Concludes that during the negotia- 
tions antecedent to and at the time of the execution of said 
contract plaintiff did not intend to purchase under such 
contract the casing in the aforementioned wells or to per- 
form the abandonment work on such wells in the manner 
required by law and which would be necessary in connec- 
tion with the removal of casing from such wells. 

The Court Further Concludes that defendant is entitled 
to relief by way of appropriate reformation of said con- 


tract. 


The Court further concludes that plaintiff is not entitled 


to recover any relief herein. 


[Endorsed]: Filed May 29, 1943. 
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At a stated term, to-wit: The February Term,,A. D. 
1943, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Saturday the 29th 
day of May in the year of our Lord one thousand nine 
hundred and forty-three. 


Present: 
The Honorable: Harry A. Hollzer, District Judge. 
No. 1718-H Civil. 


Aaron Ferer & Sons, a co-partnership, 
Plaintiff, 


vs. 
Richfield Oil Corporation, a corporation, 
Defendant. 

For the reasons set forth in the memorandum of con- 
clusions this day filed, it is ordered that counsel for de- 
fendant prepare and submit findings and decree in con- 
formity therewith, serving a copy upon opposing counsel. 

Copies to counsel. 


[Title of District Court and Cause. ] 


PLAINTIFFS PROPOSED AMENDMENTS 
FINDINGS OF FACT AND CONCLUSIONS 3@@ 
evi ' 


Comes Now the plaintiff and respectfully submits that 
the proposed findings of fact and judgment heretofore 
submitted by defendant herein should be amended as fol- 
lows: 

I. 
Re Finding No. 7: 

The following sentence should be added: ‘‘Neither said 

R. D. Montgomery or H. H. Kelly, however, were ever 
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in direct communication with plaintiff or any representa- 
tive of plaintiff at the time said contract was executed 
or during any of the anticedent negotiations.” 


ie 
Re Finding No. 8: 

The following should be added: ‘fOn December 10, 
1940 plaintiff submitted a written offer to defendant relat- 
said property to and including loading rach adjacent to 
premises above described (Plaintifi’s Exhibit No. 2), said 
offer was in the following language: 


‘December 10, 1940 
Richfield Oil Corporation 
555 South Flower Street 
Los Angeles, California 


Attention: Mr. H. E. Davis, Purchasing Department 


Gentlemen : 

We are pleased to submit our bid in the sum of Twenty- 
Two Thousand Dollars ($22,000.00), to cover all tanks, 
pipe, valves, fittings, buildings, boilers, and all other mate- 
rials now situated on your Casmalia refining and pro- 
ducing property, plus pipe line running from the afore- 
said property to and including loading rach adjacent to 
the railroad track, one-half mile west, including boiler 
and other incidental materials. We exclude the follow- 
ing items: 

Superintendent’s house, garage and building now 
used as a cow barn; 

Main incoming water line, and such line as needed 
to supply house and cow barn, 

Six large steel storage tanks, approximately 50,000 
barrels each, 
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Six shell stills, plus one shell still bottom previously 
sold to the O. C. Fields Company, 


Certain 4 inch tubes previously sold to the West Coast 
Oil Company. 


Cashier’s Check in the sum of Twenty-Two Thousand 
Dollars, ($22,000.00), will be paid you within Ten (10) 


days after notification of acceptance of this bid. 


Bidder desires six months’ time within which to remove 
all of the above-mentioned merchandise; retains the privi- 
lege of leaving any brick, galvanized tanks and other 
debris which is not useable; but guarantees not to create 
any hazards for cattle by creating any pitfalls, other than 
those which now exist. 


Hoping to have an immediate acceptance, favoring us 
with this material, we remain 


Very truly yours, 


AARON FERER & SONS 
By 
Morris Ferer 
Ig, 
c.c. Mr. Clemens 


Refinery Equipment Co.” 


Prior to the date of said written offer there had been 
no meeting of the minds between plaintiff and defendant 
with respect to the sale of any of the equipment at said 
premises. 


On January 2, 1941, defendant executed and delivered 
to plaintiff a written acceptance of plaintiff’s said offer 
(Plaintiff’s Exhibit No. 3), said acceptance was in the 
following language: 
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RICHFIELD OIL CORPORATION 
Richfield Building — Los Angeles — California 


January 2, 1941 
Paid 1/7/41 
#12530 
Aaron Ferer & Sons 
Sooo) Hast Olst St. 
Los Angeles, Calif. 


Attention: Mr. Morris Ferer 


Gentlemen: 


Confirming our telephone conversation of today, we 
hereby accept your offer, dated December 10th, in the 
amount of $22,000.00, for all tanks, pipe, valves, fittings, 
buildings, boilers, tank car loading facilities and other 
material and equipment belonging to Richfield. located on 
our Soladino Lease in Casmalia, with the following ex- 
ceptions: 

Superintendent’s house, garage and building now 
used as a cow barn. 

Main water line and pipe line necessary to supply 
house and cow barn. 

Six steel storage tanks, Co. Nos. PR-29230, 29231, 
29238, 29239, 29240, 29241. 

Six shell stills and two still bottoms. including con- 
nections and such firebrick at the location of the 
stills required by O. C. Field Gasoline Co. 

Tubes and other equipment at the Retort previously 
purchased by the Mid-Coast Oil Company. 

Twelve dehydrators belonging to Petroleum Recti- 
fying Co. 
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It is agreed that you will furnish us with Cashier’s 
Check in the amount of $22,000.00, within ten days 
after date of this letter and that all tanks will be 
removed and debris disposed of and pits and ditches 
filled in, leaving property in a good clean usable con- 
dition. 

Very truly yours, 


RICHFIELD OIL CORPORATION 

(Signed) Ht. H- KEEN 

BH, PeKRELLY, Purchasings ent 
HED:ad” 


Between the date of plaintiff’s said written offer and 
defendant’s said written acceptance there were no oral 
conversations whatsoever between plaintiff and defendant 
relating to said sale, except that prior to the date of de- 
fendant’s acceptance, Harold Davis, defendant’s assistant 
buyer, told Morris Ferer that defendant was accepting 
plaintiff’s said offer. 

On January 8, 1941, defendant delivered its check in 
in the sum of Twenty-two Thousand Dollars ($22,000.00) 
to plaintiff and concurrently therewith defendant, through 
said, Harold Davis, prepared and delivered to plaintiff a 
written memorandum relating to said sale: said written 
memorandum was in the following language: 

“Sale Of Material And Equipment At Casmalia 
To Aaron Ferer and Sons, 5585 E. 61st St., Los Angeles 
Payment: Cashier’s or Certified Check in the amount of 
$22,000.00, payable in advance. 

Material purchased for resale, Purchaser to be allowed 
six months for removal. 

Everything will be sold to the above with the exception 
of the following: 
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1. 12 dehydrators belonging to Petroleum Rectifying 
Co. 


2. Water pump, water storage facilities and water 
piping which services Superintendent’s house and 
cow barn. 


3. Superintendent’s house and garage, frame house 
PR-17318. 


+. Six shell stills and 2 extra still bottoms, including 
connections which are affixed thereto up to and in- 
cluding the first flange in the piping hook-up. 
(Previously sold to O. C. Field Gasoline Company) 

5. Material and equipment sold to the Mid-Coast Oil 
Company, not yet removed from the property. 


6. 6 tanks, Nos. PR-29230—Capacity 55,000 barrels 


29231“ ee 
292380 ney 
29239 =“ = 10,050“ 
29240 " 30,190“ 
29241 “ 37,250 « 


Purchaser shall remove all oil in tanks from the prop- 
erty, debris to be disposed of on the property by placing 
in the washed-out portions of a creek running through the 
Refining Property in such a manner that the normal course 
of the stream is not restricted. 


The two large sumps on the North side of the above 
referred to creek across from the Refinery should be 
properly fenced, using salvage pipe for post and sand 
line for wire to prevent cattle from getting bogged down 
in the sumps during wet weather. 


All ditches and pits should be filled in after removal of 
pipe and other equipment and left in safe condition. 
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Concrete buildings and foundations on the Refinery 
Property will not constitute a hazard and therefore can be 
left in place. 


HED:ad 
Jan. 8, 1941” 

Between the date of plaintift’s offer and the date of said 
written memorandum, defendant did not, through any of 
its employees or representatives, tell plaintiff that de- 
fendant intended to sell only ‘‘surface equipment” or that 
defendant did not intend to sell the casing in the oil 
wells. During said period the words, “surface equip- 
ment”. or the word “casing” were never mentioned in 
any conversation between any representative of defend- 
ant and any representative of plaintiff. 


Il. 


Re Finding No. 11: 

The first eleven words thereof (“during the negotiations 
and prior to the execution of the contract’’) should be 
deleted and there should be substituted in lieu thereof, 
the following: “On January 8, 1941, after plaintiff had 
delivered to defendant the Twenty-Two Thousand Dollars 
($22,000.00) payment, pursuant to plaintiff's written offer 
and defendant’s written acceptance, and after the deliv- 
ery by defendant to plaintiff of the written memorandum 
dated January 8, 1941.” 

IV. 
Re Finding No. 12: 

The first eleven words thereof (‘‘during the negotia- 
tions and prior to the execution of the contract’’) should 
be deleted and there should be substituted in lieu thereof, 
the following: “Some days after January 8, 1941. 
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There should also be added at the end of Finding No. 


12 the following sentence: ‘Except for the considerations 
provided for in plaintiff’s written offer and defendant’s 
written acceptance, there was no consideration to sup- 
port plaintiff’s consent to exclude from the sale any gas 
line or gas lines running from any of the wells to the 
superintendent’s house and the value of such gas lines to 
plaintiff as salvage was coniparatively trivial.” 
Ve 

Re Finding No. 13: 

The following sentence should be added: “Said F. I. 
McGahan made said statement to said T. H. Clements 
some time prior to the date of plaintiff’s written offer, 
but did not repeat it at any time between the date of 
said written offer and the date of the execution of the 


coninact. 
Vi. 


Re Finding No. 14: 

The following should be added: ‘Said F. I. McGahan 
made said statement to said M. Ferer some time prior to 
the date of plaintiff’s written offer, but did not repeat it 
at any time between the date of said written offer and the 
date of the execution of the contract.” ‘Neither said 
F. I. McGahan or any other representative of defendant 
met said M. Ferer, or any other representative of plain- 
tiff, on said Casmalia premises. nor did said F. I. Mec- 
Gahan, nor any other representative of defendant ever 
point out to said M. Ferer, or any other representative 
of plaintiff the particular equipment and facilities which 


defendant proposed to sell, 
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VII. 
Re Finding No. 16: 

The following should be added: “At the time of the 
making of said statements by F. I. McGahan to said David 
Zeidenfeld, and at the time of the conversation between 
said Zeidenfeld and M. Ferer, said Zeidenfeld believed 
that it was defendant’s desire to sell all of its equipment 
at its Casmalia premises. Said Zeidenfeld at said times 
also believed that the equipment at said premises consisted 
only of refinery equipment and that the fifteen-hundred ton 
estimate of said F. I. McGahan related only to refinery 
equipment.” 

VIII. 
Re Finding No. 17: 

The following should be added: “At the time said 
David Zeidenfeld told said M. Ferer that if plaintiff was 
interested in buying Richfield’s equipment, plaintiff would 
have to bid somewhere in the amount of $20,000.00, said 
Zeidenfeld did not mean that a bid in such amount would 
have to be made because of said F. I. McGahan’s estimate 
of the tonnage. Said Zeidenfeld had inferred from his 
conversations with F. I. McGahan that unless a lump sum 
bid were made in some such amount defendant would sell 
its equipment in individual quantities rather than in bulk.” 


IX. 


Re Finding No. 18: 

Grtd The last sentence of the first paragraph of said 
finding (page 8, lines 2 to 6) should be deleted. 

Den. The following sentence should be added: “Said 
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T. H. Clements also knew that the reason oil had not 
been produced at said field for a period of many years 
was that the production of oil from said field had not been 
profitable because of the poor quality of such oil and the 
abnormal cost of producing it.” 

2S 
Reseeimding No. 30: 

This finding should be deleted in its entirety and the 
following should be substituted in lieu thereof: ‘Under 
the provisions of said written contract, dated January 17, 
1941, as executed, the subject matter of the sale included 
the casing in the oil wells located on defendant’s said 
Casmalia premises.” 

XI. 

Paragraph III of the proposed judgment should be cor- 
rected by deleting therefrom as a taxable item of cost the 
cost of the original transcript furnished to the Court. 
It is our recollection that the cost of the said transcript 
was to be, and has heretofore in fact been paid fifty per- 
cent (50%) by defendant and fifty percent (50%) by 
plaintiff. 

Respectfully submitted, 

PHILIP N. KRAgSive 
CARL B. STURZERNG@iGE 
By Carl B. Stugzemackes 
Counsel for Plaintiff, 
PINKel 
7/12/43 


[Affidavit of Service by Mail.] 
[ndorsed |e. Piled jul. 12. 19-3: 
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[ Title of District Court and Cause. | 


DEFENDANT’S OBJECTIONS YO PLAIN 
PROPOSED AMENDMENTS TO FINDINGS 
OF FACT AND CONCLUSIONS OF CAV 


Defendant objects in the following respects to the 
amendments proposed by plaintiff to the Findings of Fact 
and Conclusions of Law: 

I. 
Re proposed amendment No. I to finding No. 7. 


Defendant does not object to the proposed amendment 
if it is limited to R. D. Montgomery. 

However, the proposed amendment to the effect that 
H. H. Kelly was not “ever in direct communication with 
plaintiff or any representative of plaintiff” is not supported 
by the record. H. H. Kelly signed a letter to plaintiff 
(plaintiff’s Exhibit No. 3); and also signed the contract 
with plaintiff (plaintiff's Exhibit No. 4); and H. H. Kelly 
also had a conversation with M. Ferer and T. H. Clements 
Cite op. 152-15 3r 

II. 

Re proposed amendment No. II to finding No. 8. 

Defendant objects to the entire proposed amendment 
No. II to finding No. 8 on the following grounds: 

(1) The matters stated in plaintiff’s proposed 
amendment No. II have no relation to finding No. 8 
and are not pertinent thereto. 


(2) There is no occasion for quoting verbatim in 
the Findings any of the exhibits introduced into evi- 
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dence inasmuch as such exhibits would become a part 
of the record on appeal. If any of the exhibits are 
to be included in the Findings all exhibits which were 
introduced in evidence should be included in the 
Findings. 


(3) If plaintiff’s offer, dated December 10, 1940 
(plaintiffs Exhibit 2) and defendant’s acceptance, 
dated January 2, 1941 (plaintiffs Exhibit 3) and the 
memorandum dated January 8, 1941 (plaintiff’s Ex- 
hibit 1) are referred to in the Findings of Fact, there 
must also be a finding of fact that neither the de- 
fendant’s acceptance (plaintiff's Exhibit 3) nor the 
Davis memorandum (plaintiff's Exhibit 1) was under- 
stood by either plaintiff or defendant to create a 
contractual relationship between the parties on the 
terms stated in such documents. The parties con- 
templated that a formal contract covering the pro- 
posed sale had to be prepared and executed. The 
documents referred to were merely a part of the nego- 
tiations between the parties and further negotiations 
took place between the parties subsequent to both 
documents and up to the date of signing the written 
contract of January 17, 1941 (plaintiff’s Exhibit 4). 
M. Ferer understood that the Davis memorandum 
(plaintiff's Exhibit 1) constituted only the ‘nucleus 
or the basis the contract would be drawn on.” Many 
additional changes in the transaction and additional 
terms were added subsequent to December 10, 1940 
and January 2, 1941. (Ferer’s Dep. p. 246, line 3, 
to p. 249, line 13). 


(4) There is no support in the record for the pro- 


posed findings: 
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(a) ‘Between the date of plaintiff’s said written offer 
and defendant’s said written acceptance there 
were no oral conversations whatsoever between 
plaintiff and defendant relating to said sale, ex- 
cept that prior to the date of defendant’s accept- 
ance, Harold Davis, defendant’s assistant buyer, 
told Morris Ferer that defendant was accepting 
plaintiff’s said offer.”’, (p. 4, lines 26-31 of plain- 
tiff’s proposed amendments) or 

(b) “Between the date of plaintiff’s offer and the date 
of said written memorandum, defendant did not, 
through any of its employees or representatives, 
tell plaintiff that defendant intended to sell only 
‘surface equipment’ or that defendant did not 
intend to sell the casing in the oil wells. During 
said period the words, ‘surface equipment’, or 
the word ‘casing’ were never mentioned in any 
conversation between any representative of de- 
fendant and any representative of plaintiff.” (p. 
6, lines 15-22 of plaintiff’s proposed amend- 
ments ) 


The dates of the various conversations were not all 
fixed by the testimony with such definiteness to war- 
rant the amendments to the findings proposed by 
plaintiff. More importantly, the amendments pro- 
posed by plaintiff attempt to give a particular signi- 
ficance to the period occurring between the date of 
plaintiff’s offer and the date of the written memo- 
randum of January 8, 1941. The record does not 
warrant any emphasis upon, or significance to, such 
period inasmuch as the period prior thereto and the 
period subsequent thereto, were all parts of the same 
negotiations. 
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IN. 
Re proposed amendment No. III to finding No. 11. 


Defendant objects to the deletion of the phrase “during 
the negotiations and prior to the execution of the con- 
tract.” Finding No. 11 is completely supported by the 
record, and in addition was specifically referred to in the 
same language in the Court’s memorandum of conclusions 
dated May 29, 1943, at page 7, lines 22-29. 

If the phrase “during the negotiations and prior to the 
execution of the contract” is permitted to remain in finding 
No. 11, defendant does not object to an addition to the 
findings to the effect that the statement of H. Davis to 
M. Ferer and to T. H. Clements occurred on January 8, 
1941; but defendant does object to the argumentative lan- 
guage proposed by the plaintiff, to wit, 

“after plaintiff had delivered to defendant the Twenty- 
Two Thousand Dollars ($22,000.00) payment, pur- 
suant to plaintiff’s written offer and defendant's writ- 
ten acceptance, and after the delivery by defendant to 
plaintiff of the written memorandum dated January 
8, 1941.” (p. 6, lines 28-32 of plaintiff's proposed 
amendments ) 
for the reasons: 

(1) That such language constitutes an attempt to 
modify the Court’s finding that the negotiations con- 
tinued up until the execution of the contract on Janu- 
ary 17, 1941, and 

(2) It does not appear from the record whether 
the statement of Harold Davis concerning the six 
large storage tanks occurred before or after plaintiff 
delivered the $22,000.00 check, or before or after 
Davis delivered the written memorandum dated Jan- 


uary 8, 1941. 
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IV. 


Re proposed amendment No. IV to finding No. 12. 

Defendant objects to the deletion of the phrase “‘during 
the negotiations and prior to the execution of the con- 
tract” for the same reasons outlined in connection with 
proposed amendment No. III. If such phrase is per- 
mitted to remain in finding No. 12, defendant does not 
object to the finding also stating that such conversation 


occurred between January 8, 1941 and the date of the 
execution of the contract. 


Defendant objects to the proposed addition at the end 
of finding No. 12 of the following: 


“Except for the considerations provided for in plain- 
tiff’s written offer and defendant’s written accept- 
ance, there was no consideration to support plain- 
tiff’s consent to exclude from the sale any gas line 
or gas lines running from any of the wells to the 
superintendent’s house and the value of such gas lines 
to plaintiff as salvage was comparatively trivial.” (p. 
7, lines 8-14 of plaintiff's proposed amendments ) 
on the following grounds: 


(1) Plaintiff's proposed amendment is an attempt 
to establish that the negotiations were concluded on 
January 2, 1941 (the date of defendant’s written ac- 
ceptance), which is contrary to the record and to the 
Court’s conclusions that the negotiations continued 
up to January 17, 1941, the date of the execution of 
the contract, and 


(2) Inasmuch as exclusion of the gas lines was a 
part of the entire transaction, there was no necessity 
for any separate consideration for such exclusion. 
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We 
Re proposed amendment No. V to finding No. 13. 


Defendant objects to the proposed amendment on the 
ground that it is purely argumentative. Since the Court 
has found as a fact that the statement was made (Court’s 
memorandum of conclusions, p. 6-a, lines 3-5), there is 
no occasion to impugn such finding by matters which go 
solely to the probative value of the evidence upon which 
the Court based such finding. Furthermore, there is no 
requisite in law or business dealings that a statement once 
made must, to have any significance, be repeated once or 
any additional number of times. 


VI. 
Re proposed amendment No. VI to finding No. 14. 


Defendant objects to the proposed amendments on the 
ground that they are argumentative, and upon the same 
grounds listed in connection with proposed amendment 
No. V hereinabove. Defendant also objects to the pro- 
posed amendment, 


“Neither said F. I. McGahan or any other represen- 
tative of defendant met said M. Ferer, or any other 
representative of plaintiff, on said Casmalia premises, 
nor did said F. I. McGahan, nor any other represen- 
tative of defendant ever point out to said M. Ferer, 
or any other representative of plaintiff the particular 
equipment and facilities which defendant proposed to 
sell.” (p..7, Ime 28 to p. 8, line 2¥omam iment = pro- 
posed amendments ) 


on the ground that such a finding is not warranted inas- 
much as no request was made of F. I. McGahan to meet 
M. Ferer, or any other representative of plaintiff, on the 
premises and point out the particular equipment to be 
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sold, notwithstanding that McGahan had offered to M. 
Ferer to make such trip. 


wal, 
Re proposed amendment No. VII to finding No. 16. 


Defendant objects to the proposed amendment on the 


ground that the same is not supported by the record, in 
view of the testimony of Zeidenfeld and McGahan. [Tr. 
p. 254, lines 11-25; Tr. p. 227, lines 18, to p. 229;)lmmemie 
Trop, 26) line Temtenps 262, line 23] 


VITl. 


Re proposed amendment No. VIII to finding No. 17. 

Defendant objects to the proposed amendment on the 
ground that whatever reason the said Zeidenfeld had in 
his own mind for suggesting to M. Ferer that the latter 
bid the sum of $20,000.00, which reason was not disclosed 
by Zeidenfeld to M. Ferer, is completely immaterial inas- 
much as the significance of the conversation between 
Zeidenfeld and Ferer concerning the sum of $20,000.00 
was the knowledge and notice which M. Ferer received 
from such conversation in view of the fact that Zeidenfeld 
had already told M. Ferer that the tonnage involved was 
approximately 1500 tons, and in view of the further fact 
that plaintiff’s bid following the receipt of such informa- 
tion, was approximately the same amount suggested to M. 
Ferer by Zeidenfeld. 

IX. 


Re proposed amendment No. IX to finding No. 18. 

The last sentence of the first paragraph of finding No. 
18 should not be deleted. It is thoroughly supported by 
the record. (Tr. p. 311, lines 15-19.) 

Defendant also objects to the proposed amendment con- 
cerning the knowledge of T. H. Clements on the ground 
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that the testimony of T. H. Clements was largely untrust- 
worthy, as evidenced by the constant impeachments of his 
testimony by use of his deposition. 

xe 

Re proposed amendment No. X to finding No. 30. 

Defendant objects to the deletion of this finding or the 
substitution of the amendment proposed by plaintiff. 

At the trial the Court stated that the proper construc- 
tion of the contract had not been finally determined. The 
same view is expressed in the Court’s memorandum of con- 
clusions dated May 29, 1943, p. 5, lines 10-12. As stated 
in finding No. 30, it is unnecessary to make any finding 
concerning the construction or interpretation of the con- 
tract, in view of the findings of the Court concerning 
reformation. Any finding at this time concerning the 
interpretation of the contract would be anomalous. 

XI. 

Defendant objects to the suggested amendment to para- 
graph III of the proposed judgment. The Court’s order 
was that the cost of the original transcript, the Court’s 
copy, would be divided between the parties equally at the 
time of the trial, but that the amount thereof would be 
taxed as costs. (Tr. pp. 215, 216) Paragraph III of the 
proposed judgment incorporates such ruling with exact- 
ness. 

Respectfully submitted, 
ROBERT E. PARADISE 
WILLIAM J. DeMARTINI 
By Robert E. Paradise 
Attorneys for Defendant. 


[Affidavit of Service by Mail. ] 
[Endorsed]: Filed Jul. 20, 1943. 
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[Title of District Court and Cause. ] 
MEMORANDUM OF CONCLUSIONS. 

Judge Hollzer’s Calendar, October 28, 1943. 

It appearing that a memorandum of conclusions ren- 
dered herein by the Court has been filed and that pursuant 
thereto proposed findings and judgment have been drafted, 
served and submitted by counsel for defendant; and 

It further appearing that counsel for plaintiff has 
served and filed proposed amendments to the same; and 

It further appearing that counsel for defendant has 
served and filed objections to such proposed amendments, 
and the same having been considered; 

The Court Concludes that plaintiff's proposed amend- 
ments numbered I, II, III, IV, V, VI, VII, VUI, X, and 
XI are each and all without merit and should be refused, 
save and except as follows: 

There shall be added to Finding No. 7 the following 
sentence: “Said R. D. Montgomery was never in direct 
communication with plaintiff or any representative of 
plaintiff at the time said contract was executed or during 
any of the antecedent negotiations.” 

There shall be added to finding No. 11 the following 
sentence, to-wit: “Said statement by Harold Davis to 
M. Ferer and to T. H. Clements occurred on January 8, 
1941.” 

There shall be added to finding No. 12 the following 
sentence, to-wit: ‘Such conversation between Harold 
Davis, M. Ferer and T. H. Clements occurred between 
January 8, 1941, and the date of the execution of the 
contract.” 
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The Court Further Concludes that the last sentence of 
the first paragraph of finding No. 18 is argumentative and 
should be deleted. 


The Court Further Concludes that the remaining por- 
tion of plaintiff’s proposed amendment No. IX is without 
merit and should be refused. 


Copies to counsel. 


[Endorsed]: Filed October 28, 1943. 


At a stated term, to-wit: The September Term, A. D. 
1943, of the District Court of the United States of Amer- 
ica, within and for the Central Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles on Thursday the 28th day of 
October in the year of our Lord one thousand nine hun- 
dred and forty-three. 


Present: 
The Honorable Harry A. Hollzer, District Judge. 
No. 1718-H 
Aaron Ferer & Sons, a co-partnership, 
Plaintiff. 
VS. 
Richfield Oil Corporation, 
Defendant. 


For the reasons set forth in the memorandum of con- 
clusions this day filed, 

It Is Ordered that counsel for defendant prepare, serve 
and submit to the Court revised findings in accordance 
therewith. 


Copies to counsel. 
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FINDINGS OF FACT AND CONCLUSIONS OF 
LAW. 


The above entitled action came on regularly for trial 
on September 3, 1942. Evidence oral and documentary 
was introduced by the respective parties. In addition, 
pursuant to stipulation and order of this Court made on 
July Ist, 1942, various affidavits and depositions, which 
were filed in connection with the respective motions for 
summary judgment in this action, were admitted in evi- 
dence at the trial subject to cross examination of the 
efhants and deponents and subject to proper objections 
at the trial to questions in the depositions. By order of 
this Court at the trial the deposition of one David 
Zeidenfeld was eliminated from the scope of said order 
of this Court of July 1, 1942 and such deposition was not 
admitted in evidence. briefs having been filed by the 
respective parties and the Court, having carefully consid- 
ered the evidence and the arguments of counsel and hav- 
ing filed its Memorandum of Conclusions under date of 
May 29, 1943 and being fully advised in the premises, now 
makes the following Findings of Fact and Conclusions of 
Law pursuant to Rule 52 of the Rules of Civil Procedure: 


Findings of Fact. 


1. Plaintiff copartnership and the respective copartners 
thereof are citizens of the State of California and the 
defendant Richfield Oil Corporation is a corporation 
organized and existing under the laws of the State of 
Delaware and a citizen of said State. 


2. The controversy between plaintiff and defendant is 
of a civil nature at law or equity and involves a sum in 
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excess of Three Thousand Dollars ($3,000) exclusive of 
interest and cost. 


3. Prior to January 17, 1941 defendant, as Seller, and 
plaintiff, as Buyer, made an agreement for the sale, for 
the sum of Twenty-two Thousand Dollars ($22,000), of 
certain refinery and producing facilities and equipment 
located on land at Casmalia, California, owned by defend- 
ant, and plaintiff agreed, among other things, to perform 
at its sole cost and expense certain work in connection 
therewith, which work included the dismantling, removal 
and disposition of all equipment and facilities to be pur- 
chased by the plaintiff thereunder. The equipment and 
facilities to be sold consisted of various pipe lines, boilers, 
buildings, pumps, tanks, motors, engines and scrap metal 
scattered over the property. Various items of facilities 
and equipment were expressly excluded from such sale, 
including, among other things, gas pipe lines connecting 
wells on the land to the superintendent’s house and six 
(6) large storage tanks (having capacities of from fifty- 
seven hundred (5700) barrels to fifty-five thousand 
(55,000) barrels, respectively) and major suction and 
discharge oil pipe lines connecting such tanks. 


4, To evidence such agreement, plaintiff and defend- 
ant executed a written contract dated January 17, 1941 
(Plaintiff’s Exhibit No. 4). 


5. The written contract dated January 17, 1941, did 
not truly express the agreement or the intention of plain- 
tiff and defendant in that it did not expressly provide (1) 
that the subject matter of the sale did not include the 
casing in any of the oil wells located on the land; and (2) 
that the plaintiff had no obligation, as a part of the work 
plaintiff agreed to perform under such contract,’to abandon 
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such oil wells or dismantle or remove or dispose of the 
casing contained therein. 


6. Throughout the negotiations antecedent to and 
likewise at the time of the execution of the contract, plain- 
tiff was represented by M. Ferer, assisted by T. H. 
Clements. 


7. Four of defendant’s employees, namely, R. D. Mont- 
gomery (Manager of defendant’s Production Depart- 
ment), H. H. Kelly (Director of defendant’s Purchasing 
Department), Harold Davis (his assistant buyer), and 
F. I. McGahan (defendant’s supervisor of storehouses) 
participated either directly or indirectly in the negotiations 
antecedent to the execution of said contract and one or 
more of them represented defendant at the time said con- 
tract was executed. 

Said R. D. Montgomery was never in direct communica- 
tion with plaintiff or any representative of plaintiff at the 
time said contract was executed, or during any of the 
antecedent negotiations. 

8. The negotiations antecedent to the execution of said 
contract occupied a period of several months prior to the 
execution of the contract. During said negotiations and 
at the time of the execution of said contract, all of said 
employees of defendant knew that none of- the oil wells 
upon defendant’s Casmalia property was to be abandoned. 
Such employees had been instructed that “surface equip- 
ment’ on said premises was to be sold. Neither defendant 
nor any of said employees intended to sell to plaintiff any 
of the oil well casing in any of said wells. Neither de- 
fendant nor any of said emplovees of defendant intended 
that any of the oil wells be abandoned or that any casing 
be removed from any of such wells. Casing cannot safely 
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be removed from an oil well without complying with the 
Fequircments of the California DivisionmersOileand Gas 


regulating the abandonment of oil wells. 


9. The various wells on the Casmalia property were 
drilled and produced oil from 1917 to 1925. At the time 
production of oil from such wells was discontinued in 
1925 the oil pool underlying the land had not been de- 
pleted. Defendant and its predecessors in interest from 
time to time subsequent to 1929, made studies of the prob- 
lem of reopening the field for the production of oil from 
such wells. During 1940, a few months prior to the 
negotiations between plaintiff and defendant, defendant 
employed a contractor to remove the worn derricks, tubing 
and rods from such wells because of the hazardous con- 
dition thereof but care was taken in connection with such 
work that the wells be not abandoned and that the casing 
in the wells be not tampered with and that the wells be 
capped at the surface in order that the wells might in the 
future be reopened and reentered for the production of 
oil therefrom. 


At the time such worn derricks, tubing and rods were 
removed and during the negotiations and at the time of 
the execution of the contract between plaintiff and de- 
fendant, defendant was of the opinion and belief that such 
derricks, tubing and rods and the pipe lines, boilers, pumps 
and other equipment and facilities sold under such con- 
tract would not be suitable or desirable for use in con- 
nection with defendant’s proposed new method of opera- 
tion at such time as defendant reopened the field for the 
production of oil from such wells. During 1940 and prior 
to the execution of said contract, defendant ran instru- 
ments into the wells and from such operation learned that 
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the casing therein was sufficient to hold back the forma- 
tions penetrated by the wells. 


10. Plaintiff and plaintiff’s employees who represented 
plaintiff in the negotiations and execution of the contract 
knew and suspected prior to and at the time of the execu- 
tion of said contract that defendant did not intend to sell 
the casing in any of the wells on the Casmalia property or 
to have any of said wells abandoned. 


11. During the negotiations and prior to the execution 
of the contract, defendant’s employee, Harold Davis, told 
both the said M. Ferer and the said T. H. Clements that 
defendant intended to use the wells on the Casmalia prop- 
erty for the future production of oil and for that reason 
declined to include in the proposed sale, as requested by 
the said M. Ferer and T. H. Clements, the six (6) large 
storage tanks referred to in paragraph 1, subparagraph 
(f£) of the written contract dated January 17, 1941. Said 
statement by Harold Davis to M. Ferer and to H. H. 
Clements occurred on January 8, 1941. 


12. During the negotiations and prior to the execu- 
tion of the contract, the said Harold Davis pointed out 
to the said M. Ferer and the said T. H. Clements on a 
certain map of the Casmalia premises (a copy of which 
map is attached as Exhibit “A” to said contract) the gas 
line running from one of the wells on the premises to the 
superintendent’s house, which house was excluded from 
the sale, and Harold Davis stated to the said M. Ferer 
and T. H. Clements that defendant desired to exclude such 
pipe line from the proposed sale in order that the superin- 
tendent’s house, which was excluded from the sale, could 
continue to receive gas from such well. Such conversa- 
tion between Harold Davis, M. Ferer and T. H. Clements 
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occurred between January 8, 1941 and the date of the 
execution of the contract. At the same time the said 
Harold Davis also informed the said M. Ferer and T. H. 
Clements that if there was not gas in such well sufficient 
to serve the superintendent's house, it might be necessary 
to exclude from the proposed sale gas lines running to 
other wells on the property in order to insure sufficient 
yas supplies to the superintendent’s house. At the time of 
the execution of the contract plaintiff did not know the 
number of wells to which gas lines extended. 

Paragraph 1, subparagraph (h) of the written contract 
dated January 17, 1941, provides that among the items of 
equipment and facilities excepted from the sale are ‘gas 
pipe lines connecting wells on the land above described to 
the superintendent’s house (P. R. 1494).” Upon the map 
attached as Exhibit ‘“A” to said contract there appears 
a notation in red reading: ‘‘and any extensions of gas 
lines necessary to furnish gas to Duncan’s house.”’ 


13. Prior to the execution of said contract the said 
T. H. Clements became associated with plaintiff in carry- 
ing out the said contract and acquired an interest therein, 
that is to say, said Clements acquired a one-third (1/3) 
interest in any profits and agreed to pay a corresponding 
percentage of any losses arising out of the performance of 
said contract. 

During the said negotiations and prior to the execution 
of the contract the said F. 1. McGahan stated to the said 
T. H. Clements that the facilities and equipment which 
defendant proposed to sell were “surface equipment.” 


14. During the negotiations and prior to the execution 
of the contract the said F. I. McGahan stated to the said 
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M. Ferer that the equipment to be sold by Richfield was 
“surface equipment” and that the said F. I. McGahan had 
110 inventory of the property proposed to be sold but that 
he was willing to meet the said M. Ferer on the said 
Casmalia premises and there point out the particular 
equipment and facilities which defendant proposed to sell. 


15. The expression “surface equipment” is a term in 
common use in the oil industry, which term means equip- 
ment located upon the surface of the land and includes 
pipe lines even though a portion thereof extends under- 
ground. Casing in an oil well is not classified or referred 
to in the oil industry as “surface equipment” but is com- 
monly referred to as “subsurface equipment.” 


16. David Zeidenfeld was in the employ of plaintiff 
throughout the period during which the negotiations were 
conducted leading up to the making of said contract and 
also at the time of the execution thereof. During the 
negotiations and prior to the execution of such contract 
the said Zeidenfeld discussed the proposed sale with F. I. 
McGahan, one of defendant’s employees. The said Zeiden- 
teld was told by F. I. McGahan that defendant proposed 
to sell certain equipment and facilities located on its 
Casmalia property in Santa Barbara County; also that 
such equipment and facilities comprised “surface equip- 
ment’; that the same would weigh approximately fifteen 
hundred (1500) tons and that the nature and quantity 
thereof could be ascertained by visual inspection thereof 
on the premises. 


On the same evening following the said David Zeiden- 
feld’s conversation with the said F. I. McGahan, the said 
Zeidenfeld reported to the said M. Ferer that defendant's 
estimate of the equipment was roughly fifteen hundred 
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(1500) tons of which nine hundred (900) tons was pipe 
and six hundred (600) tons was steel. This report to M. 
Ferer occurred prior to the date of plaintiff's written offer 
to defendant dated December 10, 1940 (Plaintiff’s Ex- 
hibit 2). 

17. Subsequent to the report to M. Ferer concerning 
the estimate of tonnage, the said David Zeidenfeld told the 
said M. Ferer that if plaintiff was interested in buying 
Richfield’s equipment, plaintiff would have to bid some- 
where in the amount of Twenty Thousand Dollars ($20,- 
000). This conversation likewise occurred prior to the 
date of plaintiff’s written offer to defendant dated Decem- 
bemelymo70 ( Plaintifi’s Exhibit 2), 

18. During the summer of 1940 and shortly before the 
commencement of the negotiations for the contract, the 
said T. H. Clements visited defendant’s Casmalia property 
and learned that the defendant was having work per- 
iormed on the wells on its land at Casmalia, and that such 
work included the removal of derricks, tubing and rods 
from said wells. At the same time, the said T. H. Clem- 
ents also learned that the wells were being capped at the 
surface but that the wells were not being abandoned or the 
casing removed. 


The said T. H. Clements had received a University 
education. particularly in petroleum technology, and had 
specialized in work of that character. He had had con- 
siderable experience in the oil industry and was familiar 
with the nature of the work involved in the abandonment 
of oil wells. He was familiar with defendant’s Casmalia 
oil field and knew that oil had not been produced there- 
from during a period of many years, but he also knew 
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that the oil reservoir at Casmalia had not been depleted at 
the time the production of oil from such wells was dis- 
continued. 

19. Prior to the execution of said contract the said 
M. Ferer and T. H. Clements visited the Casmalia 
premises and made a visual inspection of the surface 
equipment thereon. Neither upon the occasion of such 
visit, nor at any other time, did plaintiff, or anyone repre- 
senting plaintiff, make any inspection to ascertain the 
length, or the size, or the weight, or the condition of the 
casing in the oil wells upon the Casmalia premises. Like- 
wise, at the time of executing said contract plaintiff was 
not informed respecting the number of such wells, or the 
length, or the size, or the weight, or the condition of the 
casing therein, nor had plaintiff ascertained or secured 
any estimate of the cost of abandoning any of such wells. 

At the time of executing said contract plaintiff did not 
know and had made no effort to ascertain whether the 
condition of any of the wells upon the said Casmalia 
premises was such that the cost of abandoning the same 
would exceed the value of any salvage recoverable by 
abandonment. 

20. At no time prior to the execution of said contract 
was any inquiry made by or on behalf of plaintiff of the 
California Division of Oil and Gas respecting what re- 
quirements and regulations thereof must be complied with 
in the matter of abandoning any wells or removing any 
casing from any wells upon defendant’s land at Casmalia 
and at the time of executing said contract plaintiff did not 
know what such requirements or regulations were. 

21. At no time during the negotiations antecedent to 
the execution of said contract or at the time of executing 
the same, was there any discussion or mention made be- 
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tween plaintiff or plaintiff’s employees or representatives 
and defendant or defendant’s employees or representatives 
of abandoning any of the wells upon said Casmalia 
premises or of removing any casing therefrom. 


22. If the parties to said contract had intended to in- 
clude the casing in such wells among the equipment and 
facilities to be sold thereunder, it would have been obliga- 
tory on the part of plaintiff, in connection with its obliga- 
tion of “the dismantling, removal and disposition of all 
equipment and facilities to be purchased” under such con- 
tract, to remove the casing from all such wells and for 
that purpose to abandon all of such wells. The plaintiff 
never intended to abandon such wells and did not under- 
stand or consider that the provisions of said contract re- 
quired plaintiff to perform such work or dealt with that 
subject matter. 


23. Throughout the negotiations antecedent to and at 
the time of the execution of said contract, defendant in- 
tended that the subject matter of the sale be limited to the 
equipment and facilities located upon the surface of its 
Casmalia property; and defendant did not intend that the 
casing in any of the wells upon the property be included in 
the subject matter of said sale or that any of said wells 
be abandoned. 


24. Throughout the negotiations antecedent to and at 
the time of the execution of said contract, plaintiff had 
both knowledge and suspicion that defendant did not in- 
tend to sell the casing in any of the wells upon the 
Casmalia property or to have any of said wells abandoned. 

25. The failure of the written contract dated January 
17, 1941, to express truly the intention of the parties to 
the contract resulted from the mistake of the defendant 
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which the plaintiff knew and suspected at the time of the 
execution of the contract. 


26. During the negotiations antecedent to and at the 
time of the execution of said contract, plaintiff did not 
intend to purchase under such contract the casing in the 
aforementioned wells or to perform the abandonment work 
on such wells in the manner required by law which would 
be necessary in connection with the removal of casing 
from such wells. 


27. During the negotiations antecedent to and at the 
time of the execution of said contract, defendant did not 
intend to assume any obligation to the plaintiff under such 
contract to perform the abandonment work on the afore- 
mentioned wells in the manner required by law and did 
not understand or consider that it would have anv such 
obligation. 

28. The failure of the written contract dated January 
17, 1941, to express truly the intention of the parties to 
the contract resulted from a mutual mistake of the par- 
ties thereto. 

29. The mistake, consisting of the failure of said 
written contract to expressly provide (1) that the subject 
matter of the sale did not include the casing in any of the 
oil wells located on the land; and (2) that the plaintiff 
had no obligation, as a part of the work plaintiff agreed 
to perform under such contract. to abandon such oil wells 
or dismantle or remove or dispose of the casing contained 
therein, was not caused by or the result of negligence on 
the part of the defendant. 

30. In view of the foregoing findings, it is unnecessary 
io make any finding concerning the proper construction or 
interpretation of said written contract dated January 17, 
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1941, either on its face or in the light of the surrounding 
circumstances. 

31. There are no rights acquired by any third persons 
which would be prejudiced by a reformation of said writ- 
ten contract dated January 17, 1941. 


Conclusions of Law. 


1. This Court has jurisdiction of the parties and of 
the subject matter of this action. 


2. The written contract dated January 17, 1941, did 
not truly express the intention of the plaintiff and defend- 
ant in that it did not expressly provide (1) that the sub- 
ject matter of the sale did not include the casing in any 
of the oil wells located on the land; and (2) that the plain- 
tiff had no obligation. as a part of the work plaintiff 
agreed to perform under such contract, to abandon such 
oil wells or dismantle or remove or dispose of the casing 
contained therein. 


3. The failure of the written contract dated January 
17, 1941, to express truly the intention of the parties to 
the contract resulted from a mutual mistake of the par- 
ties thereto. 

4. The failure of the written contract dated January 
17, 1941, to express truly the intention of the parties to 
the contract resulted from the mistake of the defendant 
which the plaintiff knew and suspected at the time of the 
execution of the contract. 

5. Defendant is entitled to have said written contract 
reformed to expressly provide (1) that the subject matter 
of the sale did not include the casing in any of the oil wells 
located on the land; and (2) that the plaintiff had no 
obligation, as a part of the work plaintiff agreed to per- 
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form under such contract, to abandon such oil wells or 
dismantle or remove or dispose of the casing contained 
therein. 

6. In order to effectuate the agreement and intention 
of the parties, it is proper to add to said written contract 
dated January 17, 1941, the following paragraph as para- 
Sraph elo thereon. 

“15. The subject matter of this contract does not in- 
clude the casing in any of the wells located upon Seller’s 
land and the casing in such wells is expressly excluded 
from the equipment and facilities to be sold by Seller to 
Buyer hereunder. 

Buyer shall have no obligation as a part of Buyer’s 
work hereunder to abandon any of such wells, or dis- 
mantle, or remove or dispose of the casing contained 
therein; and Buyer shall not abandon any of said wells, 
or dismantle, or remove, or dispose of the casing con- 
tained therein.” 

7. Plaintiff is not entitled to have or recover anything 
from the defendant. Defendant is entitled to recover of 
and from the plaintiff its costs and disbursements herein. 

Done in Open Court This 16 Day of November, 1943. 


H. A. Hollzer 
United States District Judge 
Approved as to form. : 
PRECIP IN. KRASNEWagd 
CARL B. STURZENACKER 
By Carl B. Sturzenacker 
Attorneys for Plaintiff 


{Endorsed]: Filed Nov. 16, 1943. 
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In the District Court of the United States, Southern 
District of California, Central Division. 


No. 1718-H 
AARON FERER & SONS, a Co-partnership, 
Pia tint: 
VS. 
RICHPVBeLD OIL CORPORATION, 
Defendant. 


JUDGMENT. 


The above entitled action having been tried and the 
Court having filed its opinion herein and entered its 
Findings of Fact and Conclusions of Law pursuant to 
Rule 52 of the Rules of Civil Procedure, and being ad- 
vised in the premises, upon consideration thereof. 


It Is Hereby Ordered, Adjudged and Decreed as fol- 
lows: 


I. 
That the plaintiff take nothing by its action. 


I, 


That pursuant to defendant’s counterclaims the written 
contract between plaintiff and defendant, dated January 
17, 1941, be and the same is hereby reformed by the addi- 
tion of the following paragraph as paragraph 15 thereof: 


“15. The subject matter of this contract does 
not include the casing in any of the wells located 
upon Seller’s land and the casing in such wells is 
expressly excluded from the equipment and facilities 
to be sold by Seller to Buyer hereunder, 
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Buyer shall have no obligation as a part of Buyer’s 
work hereunder to abandon any of such wells, or dis- 
mantle, or remove or dispose of the casing contained 
therein; and Buyer shall not abandon any of said 
wells, or dismantle, or remove, or dispose of the 
casing contained therein.” 

IIT. 
That defendant recover its costs and disbursements 
herein from the plaintiff, to include the reporter’s per diem 
fee and the cost of the original transcript furnished to the 


Court, to be taxed by the Clerk in the amount of =e 
fa ete Dollars ($164.80). 


Dated: November 16, 1943. 


H. A. Hellzey 
United States District Judge 


Approved as to Form. 
PHILIP N. KRASNE Wand 
CARL B. STURZENACIGgE. 


By Carl B. Sturzenacker 
Attorneys for Plaintiff 


Judgment Entered Nov. 16, 1943. Docketed Nov. 16, 
1943. C. O. Book 22, Page 44. Edmund L. Smith, 
Clerk, By L. Wayne Thomas, Deputy. 


[Endorsed]: Filed Nov. 16, 1943. 
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NOWPICE OF Wri aE, 

Notice is Hereby Given that Aaron Ferer & Sons, the 
plaintiff above-named, hereby appeals to the Circuit Court 
ef Appeals of the United States for the Ninth Circuit 
from the final judgment entered November 26, 1942 and 


from the whole of said judgment. 


Dated: This 26th day of January, 1944. 


CARL B. SITURZENACGK GR eand 
PHILIP NARs ie 


By Carl B. Sturzenagier 
Attorneys for Plaintiff and Appellant. 


[Affidavit of Service by Mail. ] 
$500 Bond Filed 


[Endorsed]: Filed & mailed copy to Robert E. Para- 
dise & William J. De Martini, Defts. Attys. Feb. 8, 1944. 
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PACIFIC INDEMNITY COMPANY 
M. R. Johnson, President 
Los Angeles San Francisco 


621 South Hope Street 100 Sansome Street 
Bond No. 113920 
In the District Court of the United States, Southern 


District of California, Central Division. 


No. 1718-H Civil 
AARON FERER & SONS, a co-partnership, 


Plaintiff, 

VS. 
RICHFIELD OIL CORPORATION, a corperatanr 
Defendant. 


COSI BOND ON ABPEAL 


Know All Men by These Presents, That Pacific In- 
demnity Company, a corporation organized and existing 
under the laws of the State of California, and duly 
licensed to transact business in the State of California, is 
held and firmly bound unto Richfield Oil Corporation, a 
corporation, defendant in the above entitled suit, in the 
penal sum of Five Hundred & No/100 Dollars ($500.00), 
to be paid to the said Richfield Oil Corporation, a cor- 
poration, its heirs, executors, administrators, successors 
and assigns, for which payment, well and truly to be 
made, the Pacific Indemnity Company binds itself, its 
successors and assigns firmly by these presents. 


Sealed with our seals and dated this 3rd dav of Febru- 
ary, A. D. 1944, 
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The Condition of the above obligation is such that 
whereas, the said Aaron Ferer & Sons, Plaintiff in the 
above entitled suit, is about to take an appeal to the 
United States Circuit Court of Appeals for the Ninth Cir- 
cuit, from a decree made, rendered and entered on the 
17th day of November, 1943, by the District Court of the 
United States for the Southern District of California, 
Central Division, in the above entitled cause. 


Now, Therefore, the condition of the above obligation 
is such that if Aaron Ferer & Sons shall prosecute its said 
appeal to effect and answer all costs which may be ad- 
judged against it if it fail to make good its appeal, then 
this obligation shall be void; otherwise to remain in full 
foree and effect. 


PACIFIC INDEMNITY COMPANY 
By W. C. Bening 
Attorney-in-Fact 


Examined and recommended for approval as provided in 
Rule. 


Carl B. Sturzenacker 


Attorney 


I Hereby Approve the foregoing bond Dated the 
day of February, 1944. 


Oem ee ee eee wt ee et tee ees see ree eee emma eee wae nsaneee 


Judge or Clerk 


[ Verified. ] 
[Endorsed]: Filed Feb. 8, 1944. 
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{Title of District Court and Cause. ] 


APPELLANT’S DESIGNATIONS OF THE REC- 
ORD, PROCEEDINGS AND EVIDENCE TO 
BE CONTAINED IN THE RECORD ON 
APPEAL. 

To the Clerk of the District Court of the United States, 
Southern District of California, Central Division: 


Appellant, plaintiff in the above-entitled action, desig- 
nates the following portions of the record, proceedings 
and evidence to be contained in the record on appeal in 
the above-entitled action: 


1. Complaint; 


2. Notice of Petition for Remova! to United States 
District Court; 


3. Petition for Removal to United States District 
Court with memorandum attached; 


4, Bond on Removal; 
5. Order approving foregoing bond; 


6. Order for Removal to United States District 
Courk 


7. Amended Complaint ; 

8. Defendant’s motion to Dismiss Amended Conm- 
plaint ; 

9. Affidavit of H. H. Kelley in Support of said mo- 
tion to dismiss; 

10. Order that said motion to dismiss be submitted: 


11. Court’s memorandum of conclusions and minute 
order denying motion to dismiss second count of amended 
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complaint and granting motion to dismiss first count with- 
out leave to amend; 

12. Answer to amended complaint and defendant’s 
counter claim and cross complaint thereto; 

13. Plaintiff's motion for summary judgment, or if 
denied, for bill of particulars; 

14. Affidavit of Morris Ferer and memoranda of 
points and authorities in support of the foregoing motion 
for summary judgment or bill of particulars; 

15. Petition of defendants for order granting leave 
to take depositions of Morris Ferer and T. H. Clements; 

16. Affidavit of Robert E. Paradise in support of said 
petition to take depositions ; 

17. Order for taking depositions of Morris Ferer and 
T. H. Clements; 

18. Defendant’s notice of taking deposition of David 
Zeidenfeld ; 

19. Affidavit of Robert E. Paradise re taking deposi- 
tion of David Zeidenfeld; 

20. Order shortening time for taking deposition of 
said Zeidenfeld; 

21. Depositions of T. H. Clements and Morris Ferer 
(filed February 24, 1942); 

22. Deposition of David Zeidenfeld (filed February 
23, 1942); 

23. Affidavit of F. I. McGahan, H. H. Kelly and 
Harold Davis in opposition to plaintiff's motion for sum- 


mary judgment or bill of particulars; 
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24. Further affidavit of F. I. McGahan re plaintiff’s 
last named motion; 


25. Plaintiff’s reply to defendant’s counter claim and 
cross complaint; 


26. Order that case stand submitted on motion of 
plaintiff for summary judgment; 


27. Defendant’s notice of motion for summary judg- 
nient; 


28. Order, stands submitted, on motion of plaintiff 
for summary judgment; 


29. Order denying plaintiff's motion for stmmary 
judgment or bill of particulars and vacating order sub- 
mitting defendant’s motion for summary judgment; 

30. Order case stand submitted on merits; 

31. Memorandum of conclusions and findings for de- 
fendant (May 29, 1943); 

32. Minute order that defendant’s counsel prepare 
findings and decree; 

33. Plaintiff’s proposed amendments to findings and 
conclusions of law; 

34. Defendant’s objections to the foregoing proposed 
amendments ; 

35. Memorandum of court's conclusions re proposed 
findings and conclusions of law; 

36. Minute order that defendant’s counsel submit re- 
vised findings; ‘ 

37. Findings of fact and conclusions of law; 


38. Order that said findings and conclusions be filed; 
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39. Judgment (November 16, 1943) ; 
40. Plaintiff’s notice of appeal with date of filing; 
41. Cost bond with date of filing; 


42. Two volumes of reporter's transcript of trial, be- 
ing a complete record of the entire trial (September 3, 
peo eto, 11, 1942); 


43. Plaintiff’s exhibits 1, 2, 3 and 4, as filed; 

44. Defendant’s exhibits a, b, and c. 
CARL Bo S1UZE Wi@k EReand 
PHILIP N. KRASNE, 


By Carl B. Sturzenacker 


Attorneys for Plaintiff. 


[Affidavit of Service by Mail. ] 


[Endorsed]: Filed Feb. 16, 1944. 
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PAPEL EE’S DESIGNATION OF BAbDDIMe ts 
PORTION OF THE RECORDS TORE a ReOn=- 
TAINED IN THE RECORD ON 22s 


To the Clerk of the District Court of the United States, 
Southern District of California, Central Division. 


Appellee, defendant in the above entitled action, files 
this designation of the following additional portion of the 
record to be contained in the record on appeal in the above 
entitled action: 


1. Defendant’s Motion for Summary Judgment, filed 
March 6, 1942, 
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(Appellant’s original designation of the record con- 
tained as item No. 27 thereof “Defendant’s Notice of 
Motion for Summary Judgment”. Appellant’s amended 
designation of the record, filed March 1, 1944, contained 
the following: “Item No. 27—Defendant’s notice of 
motion for summary judgment—may be deleted’’.) 


Dated: March 2, 1944. 


ROBERT E. PARADISE 
WILLIAM J. DeMARTINI 
By Robert E. Paradise 


Attorneys for Appellee, Richfield Oil Corporation. 


[Affidavit of Service by Mail. ] 
[Endorsed]: Filed Mar. 2, 1944. 
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APPELLANTS AMENDED DESIGNATIONS#Gis 
THE RECORD, PROCEEDINGS AND EVI- 
DENCE TO BE CONTAINED IN THE REC- 
ORDeONE wet AL. 


To the Clerk of the District Court of the United States. 
Southern District of California, Central Division. 


Appellant. plaintiff, in the above-entitled action, files 
this amended designations of the following protions of the 
record, proceedings and evidence to be contained in the 
record on appeal in the above-entitled action, and by this 
notice amends the original designation by deleting and 
amending the description of the following items: 


Item No. 9—Affidavit of H. H. Kelly—may be deleted; 
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Item. No. 27—Defendant’s notice of motion for sum- 


mary judgment—may be delited; 


Item No. 30—Order case stand submitted—by amend- 
ment to read, “Order that the case be set for trial on its 
merits” in place and stead of the designation set forth 
therein. 

CARL B. STURZENACKE RW 
PHILIP NSKRASNE 
By CARL By SITURZENACIER 


Attorneys for Appellant. 


[Affidavit of Service by Mail. ] 


[Endorsed]: Filed Mar. 2, 1944. 
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STIPULATION WAIVING RULE FOR VIIEING 
myO COPIES OF THE REPOR Tien Slky de 
SCRIPT AND TWO COPIES CESR EPG aE» 
DEPOSITION. 


It Is Hereby Stipulated by and between counsel for 
appellant and counsel for respondent that the rule of 
Court providing for the filing with the Clerk of two 
copies of the reporter’s transcript and two copies of the 
reported deposition is hereby waived. 


It Is Further Stipulated that the copy of the reporter’s 
transcript now on file and the copy of the deposition 


now on file may be forwarded by the Clerk of the Dis- 
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trict Court to the Clerk of the Circuit Court of Appeals 
for the purpose of printing the transcript in the above 


matter. 
Dated: This 15 day of March, 1944. 


Philip N. Krasne, 
Carl B. Sturzenacker, 
Attorneys for Appellant. 


Robert E. Paradise, 
Attorney for Respondent. 


Upon Reading and Filing the within Stipulation and 


good cause appearing therefrom, 


It Is Hereby Ordered that the rule requiring two 
copies of the reporter’s transcript and the deposition be 
waived and that the transcript and deposition now on 
file may be used by the Clerk of the District Court to 
forward to the Clerk of the Circuit Court of Appeals, 
for the purpose of printing the transcript in the above 


matter. 
March 17, 1944. 
H. A. Hollzer, 
Judge. 


[Endorsed]: Filed Mar. 17, 1944. 
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SMIPULATION EXTENDING TiipeerOR THE 
GEERK TO PREPARE PRewseiet?) ON 
pee AL. 


It Is Hereby Stipulated by and between counsel for the 
appellant and counsel for the respondent in the above-en- 
titled matter that due to the necessity of having the clerk 
prepare a transcript and forward the same to the Clerk 
of the Circuit Court of Appeals and the time being short 
that the time for the Clerk to prepare and forward the 
transcript to the Clerk of the Circuit Court of Appeals 
is hereby extended to and including the 18th day of 
April, 1944. 

Dated: This 15 day of March, 1944. 

CARL BP STURZEI Gia 
PHILIP N. KRASNE 


By Carl B. Sturzenacker 
Attorneys for Appellants. 


Robert E. Paradise 
Attorney for Respondent. 


Upon Reading and Filing the within Stipulation and 
good cause appearing therefrom, 


It Is Hereby Ordered that the time for the Clerk to 
prepare and file transcript on appeal is extended to the 
18th day of April, 1944. 

March 17, 1944, 

H. A. Hollzer, 
Judge. 


[Endorsed]: Filed Mar. 17, 1944. 
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[Title of District Court and Cause. ] 
CERMEICAT EV@e Serr nit: 


1, Edmund L. Smith, Clerk of the District Court of 
the United States for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages numbered 
from 1 to 242 inclusive contain full, true and correct 
copies of: Complaint Declaratory Judgment; Notice of 
Filing of Petition for Removal and Bond and Notice of 
Application for an Order Granting Removal to the Dis- 
trict Court of the United States, in and for the Southern 
District of California, Central Division & Petition for 
Removal; Petition for Removal to the District Court of 
the United States for the Southern District of Califor- 
nia, Central Division; Bond on Removal; Minute Order 
of the Superior Court dated July 15, 1941; Order for 
Removal of Cause to the United States District Court: 
Clerk’s Certificate to Removal Papers; Amended Com- 
plaint Declaratory Judgment; Motion to Dismiss Amended 
Complaint and Notice of Motion; Minute Order Entered 
November 17, 1941; Memorandum of Conclusions Dec. 
29, 1941; Minute Order Entered December 29, 1941; 
Answer to Amended Complaint; Motion of Plaintiff for 
Summary Judgment or if denied, for Bill of Particulars 
and Notice of Motion; Petition for Leave to Take the 
Depositions of Morris Ferer et al with Affidavit of Rob- 
ert E. Paradise in Support; Affidavit of Robert E. Para- 
dise; Order; Notice of Taking Deposition of David 
Zeidenfeld; Affidavit of Robert E. Paradise; Minute Or- 
der Entered February 12, 1942; Affidavit of F. I. Mc- 
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Gahan in Opposition to Plaintiff’s Motion for Summary 
Judgment or for Bill of Particulars; Affidavit of H. H. 
Kelly in Opposition to Plaintitf’s Motion for Summary 
Judgment or for Bill of Particulars; Affidavit of Harold 
Davis in Opposition to Plaintiff’s Motion for Summary 
Judgment or for Bill of Particulars; Further Affidavit 
of F. I. McGahan in Opposition to Plaintiff’s Motion for 
Summary Judgment or for Bill of Particulars; Minute 
Order Entered February 24, 1942: Reply; Minute Order 
Entered March 6, 1942; Motion of Defendant for Sum- 
mary Judgment and Notice of Motion; Minute Orders 
Entered March 16, 1942 and June 29, 1942 respectively; 
Minute Order Entered July 1, 1942; Memorandum of 
Conclusions May 29, 1943; Minute Order Entered May 
29, 1943; Plaintiff’s Exhibits 1, 2, 3 and 4; Defendant’s 
Exhibits A, B and C; Plaintift’s Proposed Amendments to 
Findings of Fact and Conclusions of Law; Defendant’s 
Objections to Plaintiff's Proposed Amendments to Find- 
ings of Fact and Conclusions of Law; Memorandum of 
Conclusions October 28, 1943; Minute Order Entered 
October 28, 1943; Findings of Fact and Conclusions of 
Law; Judgment; Notice of Appeal; Cost Bond on Ap- 
peal; Appellant’s Designations of the Record, Proceed- 
ings and Evidence to be Contained in the Record on Ap- 
peal; Appellee’s Designation of Additional Portion of 
the Record to be Contained in the Record on Appeal; 
Appellant’s Amended Designations of the Record, Pro- 
ceedings and Evidence to be contained in the Record on 


Appeal; Stipulation and Order Waiving Rule for Filing 
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Two Copies of the Reporter's Transcript and Two Copies 
of Reported Deposition; and Stipulation and Order Ex- 
tending Time for the Clerk to Prepare Transcript on Ap- 
peal and Docket Appeal which, together with the Original 
Reporter’s Transcript and Original Depositions of David 
Zeidentfeld, T. H. Clements and Morris Ferer constitute 
the record on appeal to the Circuit Court of Appeals for 
the Ninth Circuit. 


I further certify that my fees for preparing, compar- 
ing, correcting and certifying the foregoing record 
amount to $102.35 which sum has been paid to me by 
Appellant. 


Witness my hand and the seal of said District Court 
this 15 day of April, 1944. 


(Seal) EDMUND L. SMITH, 
Clerk, 


By Theodore Hocke, 
Deputy Clerk. 
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In the District Court of the United States, 
for the Southern District of California, 
Central Division. 


Hon. Harry A. Hollzer, Judge Presiding. 


No. 1718-H-Civil. 
AARON FERER & SONS, 
Plaintiff, 
VS. 
RICHFIELD OIL CORPORATION, a corporation, 
Defendant. 


REPORTER’S TRANSCRIPT. 
of 
TESTIMONY AND PROCEEDINGS ON TRIAL. 


Appearances: 


Carl B. Sturzenacker, Esq., and 
Philip N. Krasne, Esq., 
For Plaintiff. 
Robert E. Paradise, Esq., 
For Defendant. 


Los Angeles, California, Thursday, September 3, 1942; 
foc, MM. 


(Case called.) 
Mr. Paradise: Ready. 


Mr. Krasne: If the court please, as the court knows, 
Mr. Sturzenacker is of counsel for plaintiff. He was 
due in from Sacramento this morning at 7:00 o’clock 
but the train, as so many trains, unfortunately, are these 
days, has been delayed. He thought he would be in 
court by 10:00 o’clock. 
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The Court: Did you say he is in town? 

Mr. Krasne: No. He will be here when the train 
arrives. I would like to ask the court’s indulgence for 
a few minutes awaiting his arrival. I know that he 
planned to be here and I know he thought he had given 
himself sufficient leeway to be here by 10:00 o’clock. 

The Court: Have you communicated with his office 
or his home to ascertain whether he has arrived? 


Mr. Krasne: I spoke to his office about a half hour 
ago and, also, Mrs. Sturzenacker called the office and 
said that the train had not arrived and that he expected 
to come directly here instead of going to the office; that 
she just guessed, from keeping in touch with the station, 
that it would be 10:00 o’clock before the train arrived. 

The Court: I have this suggestion to make. Sup- 
pose we take a recess until 10:30 and in the meantime 
you may communicate with the depot to find out when 
the train is [2*] expected. 


(Short recess.) [3] 


Los Angeles, California, Thursday, September 3, 1942; 
10:40 A. M. 


Present: 
PinlipeiN. Krasne, Esq., 
For Plaintiff. 
Robert E. Paradise, Esq., 
For Defendant. 


The Court: I believe we are ready to go forward 
with the trial of this case of Aaron Ferer & Sons vs. 
Richfield Oil Corporation and that we are permitting 
the defendant to call a witness out of order. 


*Page numbering at foot of page of original certified Reporter’s Tran- 
script. 
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Mr. Krasne: May I say, for the purpose of the rec- 
ord, that, while the court has indicated and counsel, like- 
wise, has indicated that he desires to call Mr. Montgom- 
ery out of order, it was my understanding that the mat- 
ter that was to be presented for trial this morning was 
the matter of the reformation of the contract; that the 
other issues with respect to the contract had previously 
been determined. I recall, if 1 am not in error, that it 
was the understanding that Mr. Paradise, on behalf of 
the defendant, would proceed under his counterclaim or 
cross-complaint; so that, in truth and in fact, he is really 
not calling Mr. Montgomery out of order but is proceed- 
ing to prove, I presume, the allegations in the counter- 
claim in which it is alleged the contract should be re- 
formed. All of the other issues with respect to the con- 
tract, it seems to me, have previously been disposed [4] 
of by stipulations. Certainly, we are not now, with the 
understanding that has been had here for some time, go- 
ing into collateral attacks on the contract itself. 


The Court: I think it would be helpful for an obser- 
vation to be made. When we came to consider the re- 
spective motions for summery judgment, the record on 
which included affidavits and depositions, evidence was 
developed which | think presents another aspect to the 
case. I have in mind particularly that the record as it 
was presented in support of these motions for summary 
judgment discloses circumistances surrounding or attend- 
ing the execution of the contract. And, while I do not 
wish to be understood as having reached a final conclu- 
sion in the matter, I must say that 1 am impressed with 
this situation, namely, that a question has been raised 
in my own mind respecting the proper construction of 
this contract in the light of the circumstances attending 
and leading up to its execution as disclosed by the pres- 
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ent record. And I feel that the question of what should 
be the final construction of the contract should not be con- 
sidered as foreclosed. While, prior to the submission 
of these motions for summary judgment and upon a 
consideration of the complaint itself, we did express cer- 
tain views as to the meaning of the contract, I feel that 
I ought to point out to counsel that I am not convinced 
as to the correctness of that ruling in the light of the 
circumstances leading up to and attending the execution 
of the contract as developed by the present record. [5] 


Mr. Krasne: I would certainly like to say this to the 
court, your Honor, and to state my position. If in fact 
this case is to be tried on all issues de novo, so to speak, 
and the previous indications of the court are not to be 
treated as rulings, then I certainly am not prepared this 
morning to try this case. I think I have quite properly 
been justified in my own mind from the many times that 
we have been before your Honor in this matter and from 
the rulings that have been made by your Honor to have 
concluded that all we were going to try this morning was 
the question of whether or not this contract should be 
reformed, the question of interpretation having been 
passed upon. Of course, I recognize that it is definitely 
within your Honor’s province to change that ruling. On 
the other hand, I stand here very definitely prejudiced 
if I were to proceed on this other theory because I have 
long since dismissed from my mind, and 1] think quite 
justifiably, the question of the interpretation of the con- 
tract and going back and trying all of the issues de novo. 
I think it is one thing for the plaintiff to respond to the 
defendant’s claims of an oral agreement and reformation 
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of a written agreement to conform to that. I think the 
defense on that score is an entirely different one than 
to try to prove the case from the beginning. 


The Court: Let me make this clear. If at the close 
of the case, and I mean at the close of the introduction 
of evidence, and after consulting with your client, you 
are [6] satisfied that there is additional evidence that you 
consider can be produced and which you would desire to 
present, that opportunity will be afforded. 


Mr. Krasne: The difficulty is that my whole attitude 
in this case with respect to the depositions and with re- 
spect to the stipulation that your Honor asked me to enter 
into about using the depositions would have been entirely 
different if I had not justifiably felt that this court had 
already passed upon the interpretation of that written 
contract. In other words, I sat back and let counsel go 
on the widest kind of a fishing expedition because I have 
never felt in my own mind so far as the record would 
ultimately be developed that a case of reformation could 
be established or proven. 


I am in the position, in view of your Honor’s frank 
statement now, still having in mind the interpretation of 
miewcontract, that | think | am entitled =tomtryatiiceease 
in an orthodox manner from the very beginning because 
I say to your Honor, very candidly, I think that my client 
has been seriously prejudiced by permitting the matter to 
go on as it has, relying upon certain rulings that the 
court voluntarily made. In the first instance, I didn’t 
ask the court for the ruling on the interpretation of the 
contract. The court voluntarily made it. And in all of 
the discussions we have had, and we have been before 
your Honor on numerous occasions and I have had nu- 
merous meetings with counsel, this is the first time when 
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I am told that that ruling may not be the [7] ruling of 
the court. I have proceeded with this case counting upon 
that. I certainly would want to be relieved of my stipu- 
lations with respect to the contents of the depositions 
because I felt that the issue in this case had been nar- 
rowed down to an issue that I haven’t been worried about 
in sO far as the recondiis concenned: 


The Court: To what stipulations are you referring? 


Mr. Krasne: Your Honor requested counsel to stipu- 
late the last time we were here that all of the affidavits 
and all of the depositions might be treated as evidence, 
subject, of course, to the right of further cross-examina- 
tion and objections and so on and so forth. I say to 
your Honor that my attitude with respect to those depo- 
sitions themselves would have been completely different 
if I had thought we were not considering the one narrow 
issue of reformation of the contract. And, had the in- 
dication of the interpretation of the contract not been 
made, I never would have been so presumptuous as to 
have filed a motion for summary judgment in this case 
and permitted the wide fishing expedition on depositions 
that has been made to try to show cause for reformation. 
I think that I am entitled to have the matter tried in an 
orthodox manner with a straight, clean-cut, record and 
I think I don’t have it. I think I will have a very be- 
muddled record if I proceed the way the case now stands; 
and I would far prefer, even though it is my keen desire 
to try this case and get it disposed of, to let the matter 
go [8] over to a date when we can be heard fully and 
completely in the presentation of our case. If it is a 
matter of the interpretation of the contract and the other 
elements that are apparently still in your Honor’s mind, 
I say I want to try this case from scratch. I want to 
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try it with that in mind, having gone through months 
of effort and briefs and work that was directed to only 
one issue because of the indication that that was what 
the case had been narrowed down to. JI know your Honor, 
if you were standing where | am Seeing, could ap- 
preciate my position. 


The Court: I think we can proceed with the trial of 
the case on the pleadings as they now stand. And, in 
the event that I should conclude that the case is to be 
disposed of on some issue other than the issues raised by 
the defendant affirmatively, I can set the matter down for 
further hearing so as to allow your client to have the 
time to present further evidence. 


Mr. Krasne: To have the record straight. and so 
that I understand it, I understand that we are before 
your Honor this morning, under arrangements previously 
made, to try solely and only the question of reformation 
of the contract as alleged and set forth in the counter- 
claim and cross-complaint; that that is what we were sup- 
posed to be here to try this morning solely and only. 


Mr. Paradise: I don’t understand it in that light, 
your Honor, that is to say, it is my understanding from 
the court’s [9] minute order that was made as a result 
of our last conference before the court that the issue to 
be tried this morning was whether this contract covered 
the casing in the wells and the other issue was to be de- 
ferred so that, if the court should decide the contract did 
cover the casing under either the complaint itself or 
under the counterclaim for reformation, the issue as to 
the amount of damages would be deferred. It was my 
understanding that the case was to be tried on the merits 
and the issue of the interpretation of the contract, as 
your Honor has pointed out, was determined at the time 
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of the motion to dismiss on the face of the complaint 
alone, and that that ruling was made entirely without 
prejudice, as I understood the court's ruling, to any show- 
ing that would be made by the defendant. The same 
evidence which the defendant is offering as a part of 
the issue of reformation will also be offered on the plain- 
tiff’s original case, that is to say, the interpretation of 
the contract. And I was going to inquire of the court, 
under the court’s minute order of July 1, 1942, whether 
the court’s order that the affidavits and depositions are 
admitted into evidence, subject to the qualifications as to 
cross-exaniination and objections, is they are not admitted 
both for the issues between the complaint and the de- 
fendant’s answer as well as the defendant’s counterclaim 
and reply. 


The Court: Let me have the file, Mr. Clerk. 
Mr. Paradise: As I say, it is the same evidence. [10] 


The Court: It will be observed that, under date of 
June 29, 1942, a minute order was entered. It is rather 
brief and I think we ought to read it. “It appearing 
that plaintiff has filed a motion for summary judgment, 
or if denied, for a bill of particulars, that since the fil- 
ing of said motion various affidavits have been filed on 
behalf of defendant in opposition to said motion and that 
in addition thereto several depositions have been taken 
on behalf of defendant, also that defendant has filed a 
motion for summary judgment upon the two causes of 
action set forth by way of counterclaim or cross-com- 
plaint in its answer, and good cause appearing therefor, 
it is ordered that plaintiff's motion be and the same is 
denied. It is further ordered that the submission of de- 
fendant’s motion for summary judgment is vacated.” 
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Then, it appears that counsel were before the court 
on July 1, 1942. At that time, according to the minutes, 
the following took place, “This cause coming on exparte, 
Philip N. Krasne, Esq., appearing for the plaintiff, Rob- 
ert E. Paradise, Esq., appearing for the defendant; the 
court and counsel discuss the minute order of June 29, 
1942, and the court makes a suggestion regarding the 
coming trial of this cause. 

“Pursuant to stipulation of counsel, it is ordered that 
this case be set for trial on the merits; that at the trial 
the afhants that signed various affidavits in connection 
[11] with the respective motions for summary judgment 
be deemed to have testified on direct examination on the 
matters stated in the affidavits, subject to cross-examina- 
tion, provided that the affiants are produced for cross- 
examination; and, also, that the deponents, whose depo- 
sitions have been taken, be deemed to have testified to 
the answers given on the taking of their respective depo- 
sitions, subject likewise to cross-examination without re- 
striction because of those same witnesses having been 
previously upon cross-examination, and it is further or- 
dered that proper objections to questions in the deposi- 
tions may be made at the trial. 

“Attorney Krasne asks that the court make a ruling 
on defendant’s motion for summary judgment which is 
now pending. 

“The court states that, it appearing that issues of fact 
have been raised on defendant's motion for summary 


judgment, it is ordered, that upon that ground alone, said 
motion be and it is denied.” 
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While I shall still allow further time for the presenta- 
tion of evidence, such additional evidence as plaintiff may 
wish to offer, I think it may fairly be said that the is- 
sues which were raised in connection with plaintiff’s 
motion for summary judgment still remain issues in the 
case. Otherwise, we would have granted the motion. The 
fact that we denied the motion would indicate that they 
are still to be tried. 


Mr. Krasne: Except, if your Honor please, the mo- 
tion for summary judgment was predicated upon the fact 
that the [12] court had already ruled concerning the in- 
terpretation of the contract. All proceedings since the 
date that the court had ruled upon the interpretation of 
the contract I would say, in so far as both sides of this 
case are concerned, were predicated upon the fact that 


the court had already interpreted the written contract. 


The Court: I don’t think you need to argue that point 
further because I have already indicated that, in view of 
the fact that you have labored under the belief that you 
were no longer concerned with the question of the proper 
construction of the contract, you would not be prejudiced 
so far as being afforded an opportunity of presenting 
such additional evidence as you think proper. But the 
fact still remains that when your motion for summary 
judgment was denied, in spite of the previous ruling re- 
specting the construction of the contract, I think it may 
fairly be construed to indicate that issues of fact respect- 
ing the execution of that contract had been raised in 
connection with your motion for summary judgment 
which had to be tried. I think among those issues of 
fact was what were the circumstances leading up to and 
attending the execution of the contract. However, you 
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will not be foreclosed from presenting the evidence that 
you think you would otherwise have presented had you 
not considered that those issues were closed. 


Mr. Krasne: I should like at this time, in view of 
the statements made by the court, to be relieved of the 
stipula- [13] tion that I have entered into whereby the 
depositions and affidavits on file in this case were to be 
treated as evidence. I state to the court that, had I been 
as enlightened then as I am now, I would have refused 
to enter into the stipulation. I believe that my client 
under the circumstances has been prejudiced by my hav- 
ing made that stipulation and I ask at this time to be 
relieved of the stipulation so that we can have a record 
developed properly and without being encumbered by many 
collateral things that found their way into those depositions 
and afhdavits. 


The Court: May I ask how you will be prejudiced if 
those stipulations remain? 


Mr. Krasne: I will tell your Honor why and how. 
Number one, having in mind, properly or improperly, 
one narrow issue, I felt that nothing sufficient had been 
developed in the depositions. I knew they were costly 
and I didn’t buy a copy of them and I haven’t studied 
them as minutely as I would if I had had in mind that 
the court might use some of the evidence in there to aid 
in an interpretation of the contract and I would have 
made different objections. [ just have not protected my 
record because I didn’t count on that issue and I do think 
that we are prejudiced. 


The Court: You say that you have not purchased a 
copy of the depositions. You still have the right of 
cross-examining those witnesses. [ understand under the 
stipulation they were to be produced here. [14] 
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Mr. Krasne: I know but | am in this position. Hav- 
ing been more or less requested to enter into that stipu- 
lation and having had one thing in mind, and that there 
are probably scores of statements in those depositions 
that may have a bearing upon the issue that your Honor 
has alluded to this morning, 1 will be charged with care- 
lessness so far as my client is concerned for having al- 
lowed things in the record that don’t belong there. I 
haven’t gone over these depositions with a fine-tooth 
comb to see what questions would be objectionable in the 
light of the attitude expressed by your Honor. In other 
words, I, unquestionably, have in this record today doz- 
ens and dozens of questions that are objectionable and I 
am not prepared to go through them now and to make 
the proper objections or to proceed on a theory that is 
wider than just the question of reformation. And I 
think it would be highly unfair. Your Honor knows as 
a practical matter, as your Honor has practiced law, that, 
when you get into a counsel’s room and you take depo- 
sitions, you have only one thought in mind, and you say, 
“OQ. K.; let them go ahead and get their story.” I as- 
sure your Honor it would have been entirely different 
if there had been more issues than one to be determined 
at the time those depositions were taken. And I do say 
to your Honor, quite frankly, that I think we would be 
prejudiced and I would far rather let this case go over 
and try the case from the beginning, as if your Honor 
had never determined the contract matter, and start from 
scratch. [15] Then I feel I could present a case entirely 
different than I can now. And J am afraid we will be 
in a position, in any event, of not getting through now. 
Your Honor indicated, I believe, that there were two 
days available to us in this particular part of your cal- 
endar. Or am I in error? 
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The Court: That is correct. 

Mr. Krasne: We have always considered there was 
to be just that one issue. 1! tell your Honor, frankly, I 
don’t want to try the case in this limited period if there 
are still a lot of issues open. I would like very much to 
have the opportunity to try this case from scratch. The 
case is too important and I think I have handled it very 
badly for my client but I think with some degree of jus- 
tification because of the manner in which we have pro- 


ceeded. 


Mires Court: Don't you think, Mr. Krasne that, ii 
during the course of the proceedings, such as the taking 
of depositions, facts are developed which throw light 
on either the construction of the contract or the deter- 
Mmiunaion Of any Other isstie in the case, we are allvex- 


pected to take note of such evidence? 


Mr. Krasne: Yes; | think so if J understand your 


Honor. 


The Court: Whatever the legal effect of that evidence 


may be, I think we are all expected to give heed thereto. 


Mr. Krasne: The only difficulty that arises is I re- 
call distinctly urging your Honor to make a different 
order with respect to the defendant’s motion for summary 
judgment than [16] you had originally made. In other 
words, I explained to your Honor, whether it was be- 
cause of my stupidity or not, I didn’t know what your 
Honor meant or what the effect was of ordering the 
submission of the motion vacated. I felt, if we were 


talking about going to trial on the merits, your Honor 
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should make a ruling; and then again your Honor left 
ine guessing. I tried to almost plead with your Honor, 
discreetly, to have your Honor let me know what you 
had in mind because we were trying to get ourselves 
ready for trial, and you finally made an order that I 
still didn’t understand the significance of. Apparently, 
the thing that was in your Honor’s mind then was that 
which you have expressed this morning. And, if your 
Honor had expressed yourself that way on that occa- 
sion, I assure you, because I would have felt I owed it 
to my client, I would not have responded to the request 
to stipulate with respect to these depositions. I just 
wouldn't have done it. There was no need for it) Mie 
witnesses are here and the people are here and I would 
rather have them testify before your Honor. That is 
the position | find myself in. I think no great harm 
could be done. It might take another few days of trial 
and we might have to wait for a time when it would be 
available. But I think, in the interests of justice, that 
is the fair thing to be done and that is my request to 
the court. And I think that I should be relieved of the 
stipulation that was entered into based upon what I feel 
was a misunderstanding at the time it [17] was entered 
into. 

Mr. Paradise: If I may say a word, your Honor, 
I think that perhaps Mr. Krasne has exaggerated the 
difficulties he finds himself in, that is to say, the plain- 
tiff's motion for summary judgment was made after the 
answer was on file. The motion to dismiss was made at 


a time before the defendant had filed any answer and 
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the court’s ruling was made on that motion and the 
court made an interpretation of the contract based upon 
the bare record, which said that it was without prejudice 
to answer. Then the defendant filed its answer denying 
all of the allegations of the complaint and also setting 
up two causes of action for a counterclaim. It was at 
that time that the plaintiff chose to make its motion for 
a summary judgment, which was not solely directed 
against the counterclaim for reformation but was also 
directed to the entire answer which denied the allegations 
of the complaint. It was at that time that the deposi- 
tions were taken and I assure the court that the same 
questions which Mr. Krasne said that he did not object 
to at the time of the taking of the depositions would 
have been asked and sought into at the time of those 
depositions, even though there had been no question of 
reformation of the contract. 


It is the position of the defendant, if the court please, 
that the contract has an ambiguity in it, either apparent 
on the face of the contract or an extrinsic ambiguity, 
and that all of the evidence that has been elicited in the 
depositions [18] is admissible under the parol evidence 
rule both as to the cause of action as stated in the com- 
plaint and as denied in the answer and also as to the 
issues raised on the counterclaim. The court’s minute 
order of July 1 states that the depositions have been ad- 
mitted into evidence subject to proper objections to ques- 
tions and, of course, that is in line with the rule of court 


that at the time of the taking of depositions no objections 
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need be made to inadmissible evidence, that is to say, 
the objections could be made in court. And the only 
objection that counsel could have in mind, when he says 
that he didn’t object at the time of the depositions, is an 
objection to admissibility under the parol evidence rule. 
I assure the court that the questions and answers would 
have been the same. So I can’t, if the court please, see 
the difficulty that the plaintiff finds itself in or any prej- 
udice that has occurred to the plaintiff. 

The Court: I am not disposed to make any ruling 
that will appear to be arbitrary. It occurs to me that, 
since there is not likely to be any time available to try 
this case until next January, a continuance to that time 
should, nevertheless, leave the stipulations as they now 
stand. A continuance for such a lapse of time would, 
obviously, allow the plaintiff more than a reasonable pe- 
riod of time within which to examine the depositions that 
are on file here, and, of course, you have copies of the 
affidavits, and to prepare to present such objections as 
the plaintiff may think proper, [19] and, also, to prepare 
to cross-examine fully. I think that it could very easily 
result in prejudice if the order made on July 1 were 
modified and still delay the trial for some four months. 
In other words, the plaintiff will have then more than 
ample time within which to present evidence and prepare 
for the cross-examination of the witnesses whose affi- 
davits and depositions have been received as evidence 
in chief and, likewise, more than ample time within which 
to present objections to the evidence thus given in chief. 
As a matter of fact, I would think that the plaintiff at 
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least has already had the benefit, if not the advantage, 
of knowing the contentions which the other side is mak- 
ing as to the legal effect of the evidence offered in sup- 
port of the defendant’s motion for summary judgment 
and in opposition to the plaintiff's motion for summary 
judgment. So I think that, to remove any doubt in the 
matter as to whether or not the plaintiff has been misled 
and thereby failed to make due and adequate preparation 
for trial, the proper thing would be to leave the order of 
July 1 and the stipulations referred to therein stand and 
fix another trial date. 


Mr. Krasne: I know I have spent too much time al- 
ready on this and I don’t want to appear to be argumen- 
tative but I don’t see why, if we are going to try this 
case, it would do any harm for me to have the opportu- 
nity of having questions propounded and objections made 
when they are propounded and have a regular orthodox 
record in this case. I don't [20| think that enough is 
to be gained on the point of whatever little tine might 
be saved by using the affidavits and depositions as evi- 
dence to justify even making me worry that those depo- 
sitions should not be in there because I make the positive 
statement to your Honor that I just never would have 
entered into that stipulation had your Honor said the 
same thing on that occasion as you have said this morn- 
ing. I don’t know why the other side would be preju- 
diced. They have these depositions attacking the credi- 
bility of witnesses but I don’t know why I should not 
have the opportunity of just having a straight orthodox 
record in this case, questions being asked and objections 
being made and then the questions answered. 


I don’t know if your Honor appreciates the task that 
is now put upon my shoulders of going back through 
those depositions and trying to analyze that thing tech- 
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nically and coming in here with one wholesale list of ob- 
jections at the time of trial and, in order to get a record, 
read the questions and make the objections to protect 
my record. I think that it doesn’t do the court enough 
good in the interests of time or counsel enough good to 
saddle me with that burden and that unorthodox method 
of trying this case. I just plead with your Honor to 
relieve me of the stipulation, that was made under a mis- 
understanding, that I don’t think we should be charged 
with. 

The Court: Am I correct in understanding that Mr. 
T. H. [21] Clements has some interest in this lawsuit? 

Mr. Krasne: Yes; he has. 

The Court: So far as the depositions of Mr. Clem- 
ents and Mr. Morris Ferer are concerned, I see no rea- 
son why any complaint should be made about leaving 
the record as it is, subject to the right of interposing 
such objections or asking such further questions as you 
think proper, because they are clearly parties in interest; 
and, if they have anything additional to testify to, the 
opportunity will be afforded. I don’t think that parties 
to a lawsuit may properly complain about having their 
depositions made a part of the record in the case. 

Mr. Krasne: No; I don’t think that is as objection- 
able as the other. Of course, I think, in connection with 


the use of depositions bodily in a record, there should 
ordinarily be some reason for doing it that way. 

The Court: I notice that there is also a further depo- 
sition, that of Mr. David Zeidenfeld. Is Mr. Zeidenfeld 
in the courtroom? If so, will you stand up? What is 
your age? 
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Mr. Zeidenfeld: 33. 

The Court: Are you single or married? 
Mr. Zeidenfeld: Married. 

The Court: Are there any children? 
Mr. Zeidenfeld: Yes, sir. 


The Court: Of course, there is the contingency that, 
by delaying the trial, Mr. Zeidenfeld may, through the 
fortunes [22] of war, which we hope not, be unavailable 
here: 

Mr. Krasne: That is quite true and I think under 
any such circumstances depositions would be useful. But 
here is an array of men who signed the affidavits and 
they are all available and here is a man in the courtroom 
who will probably be available. I just want to put them 
on the stand. 


The Court: I want to avoid, in any event, this sort 
of a situation. We have all had, of course, sufficient ex- 
perience to realize that there is nothing more uncertain 
than life itself and I don’t want to be confronted with 
an application for any further postponement, when the 
case is called next January, because of those very con- 
tingencies that all of us recognize may intervene between 
now and the time of trial. I am inclined to think that 
I ought to at least indicate that I will reconsider the 
question as to these other parties who will be expected 


to be here, and I am inclined to think when they are 
here that we can then more readily and more safely va- 
cate that portion of the order of July 1 which involves 
the affidavits of those persons. I don’t want the case 
left in such shape that, because of some unforeseen and 
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unpredictable contingency that might arise during the in- 
tervening period, the record will be virtually a blank. I 
am inclined to be sympathetic to your motion as to all 
of the other deponents and afhants but I don’t want to 
make such a ruling now since we do not know how many 
of these people will be here. [23] 

Mr. Krasne: Do I understand your Honor to mean 
that when we come here for trial 1 am to find out then 
whether or not I have in the record these affidavits and 
depositions or can’t we decide that now? I wouldn't 
know how to prepare under those circumstances. In 
other words, why shouldn’t the shoe be put on the other 
foot? Why shouldn’t I be relieved of my stipulation 
now if it appears at the time this matter is set for trial 
that any of the witnesses who have signed affidavits or 
whose depositions have been taken are not available? 
Then why wouldn’t it be a proper thing for Mr. Para- 
dise to come in and present those circumstances and say, 
‘Therefore, why shouldn’t I be entitled to use those aff- 
davits and depositions?” 

The Court: Because you are now free to cross-ex- 
amine those persons and they are now in the courtroon). 
In fact, I am willing to go to this extent, that, assuming 
that those affiants can be here at that time, I will vacate 


the order to the limited extent of requiring their evi- 
dence to be given in chief on the stand. 


Mr. Krasne: If they can be in court— 


The Court: In other words, if they remain away 
through their own fault or the fault of the defendant, I 
would consider that they would not be entitled to the 
benefit of the existing order. 
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Mr. Paradise: 1 can tell the court right now that 
Mr. Davis in all likelihood will not be available. Mr. 
Davis is [24] one of those who has filed an affidavit. Mr. 
Davis received notice of the fact this morning that he has 
been put in Class 1-A of the draft and he will in all prob- 
ability not be available. But Mr. Davis, in response to 
the court’s order, is present in court this morning. 

The Court: Which is Mr. Davis? 

Mr. Paradise: Mr. Davis, will you stand up? 

The Court: What is your age, Mr. Davis? 

Mis Davis: 37. 

The Court: Are you single or married? 

Mr. Davis: Single. 

The Court: Hadn’t you better determine say to cross- 
examine Mr. Davis either this afternoon or tomorrow 
morning? 

Mr. Krasne: I would appreciate that under the cir- 
cumstances very much. I would like to do that. 

Mies Court: You might do this, You minieliicross- 
examine Mr. Davis this afternoon. And I have this 
further suggestion to make. 1 would be disposed to 
have you borrow either the original deposition of Mr. 
Zeidenfeld or, if counsel has no objection, you may use 
his copy. 

Mr. Krasne: Mr. Paradise has already loaned it to 
me, your Honor, on occasions when I have requested it. 

The Court: Yes. So that you might cross-examine 
Mr. Zeidenfeld in the morning, so that at least to that 
etent—— 

Mr. Krasne: With respect to Mr. Zeidenfeld, here 
is the situation where he is now available and | think 
that there [25] would be no reason why the stipu- 
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lation with respect to his deposition should not be va- 
cated and put Mr. Zeidenfeld on the stand and ask him 
all of the questions and get his answers. I don’t think 
it would take any longer. We would almost have to do 
it from the beginning. If your Honor has read that 
deposition, you will know what I mean. 

The Court: I am inclined to even think that that 
might be done, in other words, that Mr. Zeidenfeld might 
be interrogated in chief and cross-examined tomorrow 
and simply reserve this afternoon for your cross-exami- 


nation of Mr. Davis. 


Mr. Paradise: Does the court desire to hear the evi- 
dence of Mr. Montgomery at this time? Mr. Mont- 
gomery’s testimony will tend largely both to the question 
of reformation as well as to the interpretation of the 
contract and the surrounding circumstances, that is to 
say, the intention of the defendant. I suggest that solely 
for this reason. The court’s order pertains to those who 
have made affidavits and those whose depositions have 
been taken, and that, if they are not available at the 
time of trial—that is to say, that there will be evidence 
provided they are available at the time of trial. I don’t 
know whether Mr. Montgomery will be subject to the 
draft or not but at least he is available at this time. And, 
if the court should postpone the case until sometime in 
January, he may not be available. Does the court wish 
to hear Mr. Montgomery’s testimony at this time? [26] 

The Court: Let me inquire. Mr. Montgomery, would 


you mind telling us your age? 
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The Court: I don’t think there is any real danger of 


Mr. Montgomery being called into the service. I think, 
if there is time available say tomorrow afternoon, then, 
if you wish to put Mr. Montgomery on, you might do 
that, but I think we ought to dispose of, first, the cross- 
examination of Mr. Davis, which will be this afternoon, 
and then devote tomorrow morning to the direct and 
cross-examination of the witness Zeidenfeld. 


Mr. Paradise: Mr. Davis’ affidavit I think is some 
three or four pages in length. I don’t know how long 
Mr. Krasne’s cross-examination might take but, in the 
interests of expediency, if we have further time this 
afternoon, could the testimony of Mr. Zeidenfeld con- 
tinue right on or would you prefer tomorrow morning? 


Mr. Krasne: It is entirely possible we will finish 
with Mr. Davis before the afternoon is over, isn’t it, 
and we can start with Mr. Zeidenfeld? 


The Court: Very well: we will do that. We will 
aster. Davis and Mr. Zeidenteld io rettrneare2 CO 
o'clock this afternoon, and Mr. Montgomery can be ex- 
cused until tomorrow. Do you think that we will con- 
clude with the testimony of both Mr. Davis and Mr. 
Zeidenfeld this afternoon? 


Mr. Krasne: I! hardly think so, although there is a 
[27] possibility of it. 


The Court: Would it make any difference whether 
Mr. Montgomery held himself available for tomorrow 
morning ? 

Mr. Paradise: That will be satisfactory. 

The Court: Very well; the matter of the trial will 
go over until 2:00 o’clock this afternoon. [28] 
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AFTERNOON SESSION 
2:00 © GOES 


Present: 


Carl B. Sturzenacker, Esq., and 
Philip N. Krasne, Esq., 
For the Plaintiff. 


Robert E. Paradise, Esq., 
For the Defendant. 


Mr. Paradise: Mr. Davis is available for cross-ex- 
amination, your Honor, under the court’s minute order. 


The Court: Very well. Come forward and be sworn, 
Mr. Davis. 


PAROLD E. DAVIS 


a witness for the defendant, being first duly sworn, tes- 
tifed as follows: 


Q. By the Clerk: What is your full name? 
A. Harold E. Davis. 


Cross-Examination 


Mr. Sturzenacker: May it please the court, I apolo- 
gize for not being here this morning but, unfortunately, 
the Southern Pacific is a little bit late these days and 
they are going to be later probably as time goes on. [29] 


If your Honor please, before starting the cross-exam- 
ination, which will be based upon the affhdavit, that is, 
cross-examination as to the statements made in the aff- 
davit, we wish to move to strike certain portions of the 
affidavit of Mr. Davis heretofore filed. Beginning on 
line 25 of page 1, “That, on or about the month of Aug- 
ust, 1940, he notified Mr. McGahan, the storehouse su- 
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pervisor of Richfield Oil Corporation, that the manage- 
ment had decided to sell certain of the surface equip- 
ment at Casmalia and requested Mr. McGahan to no- 
tify prospective bidders that such surface equipment, with 
certain exceptions, would be made available for sale,” I 
wish to strike that. 


The Court: I don’t think it is of any consequence. 
It sounds like an introductory statement. I think it must 
be perfectly obvious, when a corporation undertakes to 
sell some of its assets, that one or more of its employees 
have done something of this kind. So that may go out. 


Mr. Sturzenacker: Then, beginning on line 31, ‘That 
shortly thereafter afhant asked Mr. R. D. Montgomery, 
head of the Exploitation Department of Richfield Oil 
Corporation, which, if any, of the surface equipment at 
Casmalia Mr. Montgomery desired to have left remain 
on the property. Mr. Montgomery informed athant that 
he wanted to have the large storage tanks remain on the 
property in case the management should determine to 
open up for production any of the wells on the land.” 
That is on the same grounds and, further, [30] that it 
is hearsay. 


The Court: It is really hearsay. I don’t think it 
makes a particle of difference in the outcome of the case 
what these gentlemen said amongst themselves. That is 
ordered stricken out. 


Mr. Sturzenacker: Now, on page 2, line 24, begin- 
ning with the words “That the meeting had been called 
for the purpose of discussing the terms of the proposed 
contract between Richfield and Aaron [erer & Sons,” 
on the ground that that is a conclusion. 
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The Court: J am inclined to think that that is about 
all that can be said of that statement. Do you see any- 
thing there, Mr. Paradise, that is material and essential? 


Mr. Paradise: It was only to bring out the fact, if 
the court please, that the contract or the negotiations for 


the contract were still in their preliminary stage. 


The Court: Doesn’t that appear from other evidence, 
both the depositions of Mr. Morris Ferer and Mr. Clem- 
ents? 


Mr. Paradise: 1 think that is quite right, your Honor. 
And, when I said preliminary, I didn’t mean preliminary 
in the sense of what had gone before that was unimpor- 
tant but that the negotiations had not prior to that time 
been completed. 


The Court: That may be stricken out. 


Mr. Sturzenacker: And, on page 3, line 26, begin- 
ning with the word “That” after the words “metal and 
lumber”; [31] “That afhant did not intend that there be 
included in the sale the casing in any of the wells on the 
property.” I move that that be stricken as strictly a con- 
clusion of the witness or the person making the affidavit, 
who is now a witness. 


Mr. Paradise: I object to the striking of that. That 
is the ultimate fact. 


Mr. Sturzenacker: That is what the court is going 
to have to decide in this matter and not what the wit- 
ness can testify to. It is a legal conclusion. 


Mr. Paradise: Jf the court please, if Mr. Sturze- 
nacker’s theory is that the witness can’t testify as to 
what his intentions were, then, obviously, the matters 
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that Mr. Sturzenacker has requested be stricken, such 
as his conversations with the department heads of Rich- 
field, which prove his intentions by what he said at that 
time, must, nevertheless, remain in. In other words, 
intention must be proved in one of two ways and, if one 
of them is a conclusion, then the other is proper evi- 
dence. 


The Court: My present view is that what the parties 
did by way of action, that is to say, their acts, their 
conduct and the words exchanged between them, consti- 
tutes the basis upon which the intent should be drawn. 
Of course, it is true that in a criminal case a man is per- 
mitted in his own defense to assert what he did or did 
not intend to do which has evidentiary value. I must 
say that, in studying the case, I found nothing of value 
in that statement. In other [32] words, I couldn’t bring 
myself to give it any weight because the man stated that 
he didn’t intend to do a certain thing. 1 shall strike it 
out. 

Mr. Sturzenacker: On page 4, the last paragraph, 
beginning with line 10, I thunk that perhaps the obser- 
vation would be the same as to this particular statement. 
It is more of a negative statement. “That at none of 
the meetings or conversations with either Mr. Ferer or 
Mr. Clements was there any mention whatsoever of the 
casing in any of the oil wells on the property or of the 
abandonment by Aaron Ferer & Sons of any of the oil 
wells on the property.” 

The Court: I can't follow you there. I think a wit- 
ness is permitted to testify as to what did transpire and 
as to whether a certain thing did not take place at a 
meeting. 
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Mr. Sturzenacker: I think you are right on that, 
your Honor. The only grounds for striking that would 
be that it is surplusage probably. That is all of that. 

QO. By Mr. Sturzenacker: Mr. Davis, your exact 
title with the Richfield Oil Corporation is what? 

Buyer. 

What? A. Buyer. 

In the purchasing department? 

That is right. 

And who is in charge of that department? 
Mr. H. H. Kelly. [33] 

And you are his assistant? 

I am one of the buyers. 

You are one of the buyers? A. Yesiesie 


OO FO SO POO 


And as part of your duties you state that you 
have something to do with the sale or the preliminary 
negotiations for the sale of salvage and worn out equip- 


ment ? A. That is right. 

Q. You are familiar, of course, with this equipment 
that is in issue here at Casmalia? A. Yes, sir. 

Q. Did you ever see it? Yes, sir. 


Q. When was the first time you were on the ground? 
Do you recall? 
A. In September of 1941, or I mean 1940. 


QO. 1940? A. Yes, sir. 
Q. May I ask how long have you been with Rich- 
field? A. Since 1927. 


Q. And during the time that you have been with 
Richfield has at all times the Richfield Company owned 
the property at Casmalia? 

A. Either Richfield or their predecessors. 
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Q. Do you have any idea when Richfield did acquire 
it? 

A. I believe it was sometime in 1928 or along about 
[34] that time. 

Q. And they acquired it from the Pan American Oil 
Company ? Ae XS, Sit. 

©. Do you have any knowledge, Mr. Davis, as to 
whether or not this equipment, either the wells or the 
refining equipment, was ever operated by Richfield? 

A. I can’t answer. I don’t know. 

QO. Do you mean by that you don’t know whether 
they were or were not? 

A. I don’t know whether they were operated by Rich- 
field or were not operated by Richfield. 

Q. Were you ever informed by anybody—I will with- 
draw that question. Did you ever do any buying or fur- 
nish any supplies for either the producing or refining 
units at Casmalia? 

A. A lot of our material is bought and put in ware- 
house stocks and the ultimate use of it, of course, we 
don’t know exactly. 

QO. You wouldn’t know whether or not it went to 
this particular unit or not? ie Not necessarily. 

Q. You have no recollection of ever buying any equip- 
ment that was delivered directly to that location, have 
you? 

A. Only since the property has been idle. 

Q. Do you mean since Mr. lerer had this contract 
and [35] started to work cleaning up the place? Is that 
it? 

A. Well, I think probably sometime within the last 
three or four years we have sent a nipple or an ell or 
some other fitting up there to be installed. 
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Q. Do you have any knowledge of whether or not the 
wells have been operated or the producing unit has been 
operated at all since Richfield has had possession of it? 

A. No, sir. 

The Court: Is there any controversy about that? 

Mr. Paradise: No; there is no controversy about that. 
I will stipulate that the wells haven’t been operated since 
October, 1925. 

Mr. Sturzenacker: We will accept that stipulation. 

Mr. Paradise: It is either 1925 or 1926. I am not 
sure which date it is. 

Mr. Sturzenacker: Anyway, prior to the time Rich- 
field acquired it? 


Vieweanadice. that is right. 

Mr. Sturzenacker: And is that true also of the re- 
fining equipment, Mr. Paradise? 

Mr. Paradise: I don’t know, Mr. Sturzenacker. I 
think that is true. And, to clear up one further point 
so the record will be clear, the Casmalia property, I 
think, belonged to the Pan American Petroleum Com- 
pany, the stock of which was acquired by Richfield Oil 
Company of California in 1929. [36] 

Mr. Sturzenacker: Thank you. 

Mr. Paradise: And the Richfield Oil Corporation ac- 
quired Pan American’s properties in March of 1937 in 
connection with the reorganization under 77B of the 
Bankruptcy Act of Richfield Oil Company of California, 
which were proceedings in this District. 

The Court: May I interrupt to ask the reporter to 
read from your notes the stipulation previously offered 
by Mr. Paradise? 

(Record read by reporter.) 
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Mr. Paradise: I might add just one more statement, 
your Honor. When I said had not been operated, I meant 
had not been operated for the production of oil from 
the wells. 

Mr. Sturzenacker: That is satisfactory and thank 
you, Mr. Paradise. 

QO. Now, Mr. Davis, prior to the time that—I will 
withdraw that question. When was the first time that 
you ever in your duties heard anything about selling any 
of the equipment on the Casmalia lease? 

A. That is pretty hard to answer because it has been 
discussed over quite a number of years. 

OQ. Well, may I ask this, then, for the purpose of 
brevity? From whom do you receive your instructions 
to conduct negotiations for the sale of salvage? 

A. Mr. Kelly. 

Q. And when was the first time that you recall re- 
ceiving [37] any instructions from Mr. Kelly to sell any 
salvage on the Casmalia lease? 

A. Are you referring to this particular salvage in 
this case here? 

Q. No; any salvage. 

The Court: On this property? 

Mr. Sturzenacker: On this property. 

A. Well, that may go back—or I can't answer that 
question exactly. 

Q. In your affidavit you state that, sometime in Aug- 
ust, 1940, you notified Mr. McGahan, the storehouse su- 
pervisor of Richfield Oil Corporation. that the manage- 
ment had decided to sell certain salvage equipment at 
Casmalia. Do you recall that instance? 


EX, | MGS. Sibir, 


204 Aaron Ferer & Sons, a co-partnership vs. 


(Testimony of Harold E. Davis.) 


Q. Prior to that time, had you been instructed at any 
time to sell any of the equipment or salvage up there? 

A. I believe we had disposed of some of that a year 
or so—well, we had discussed selling it sometime before 
then. However, that is not in conjunction with this par- 
ticular sale. 

Q. Did you, yourself, sell it? 

A. I conducted the preliminary negotiations for sell- 
eee aM. 

And do you know who completed the negotiations? 
They were finally completed by Mr. Kelly. 
Who? [38] A. Wire Kelly. 

By Mr. Kelly? AD hare eiehe 

. With whom were those negotiations started? 

Mr. Paradise: I am afraid I don’t understand the 
question. As to what sale? 

Mr. Sturzenacker: As to this sale that was finally 
completed with Mr. Kelly about a year previous to the 
Meret compact 

Mr. Paradise: Do you mean for other equipment? 

Min. Sturzenackce wee cs. 

A. With whom were negotiations started? Is that 
the question? 


0100 PO 


Q. Yes. Do you remember? 
A. Some members of the production department but 
I don’t know their names without reviewing the files. 


Q. You didn’t negotiate with anybody who was a 


prospective purchaser, did you? IMA OS. 
Q. Who did you negotiate with? Do you know? 
A. Mr. .\nderson, a fellow by the name of Anderson. 
©. Mr. Anderson of Santa Maria? 
pe hat is right, 


bo 
mn 
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Q. And Mr. Anderson finally bought some of the 
equipment there, didn’t he? A. Yes; he did. [39] 

Q. Do you know what equipment he purchased? 

A. He purchased some of the tubing, sucker rods and 
pumps and some other obsolete equipment which we had 
in the wells and on top of the ground. 

Q. That was equipment from the producing unit, was 
it? A. That is right. 

He didn’t purchase any refining equipment? 
Not to my knowledge. 
You say that was sucker rods and tubing. And 


hat you mean the production string, do you? 


Q 
A 
Q 
by t 
A. No. That is the tubing. 
Q 
Q 
A 


Just the tubing? Aa yes 
And you say some of the engines? 
. There was some equipment located on the sur- 
face. I don’t recall what it was now. 

Q. You hadn’t been up there at the time? 

A. That was prior to the time I made a trip up there. 

Q. You were not familiar with what was there? 

A. Yes; I was fairly familiar with what was there 
through correspondence that we had and inventories that 
were available. 

Did you have an inventory of those products? 
We had an inventory. 

Do you know how many tons that inventory ran? 
No; I don’t. [40] 

. Do you recall the price that Mr. Andérson paid 
TOr sthiat ¢ A. No, sir. 

The Court: May | interrupt to ask what period this 
is to which you are now referring? Approximately when 
did the Anderson deal take place? 


OPrO>O 
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A. I would say that the Anderson deal started some- 
time in the early part of 1940. 

Q. By Mr. Sturzenacker: At that time did your in- 
ventory disclose that there were tubings and sucker rods 
in the various wells? 

A. The information I had indicated that. 

Q. I didn’t get that answer. 

A. I said the information I had indicated that; yes. 

©. And you sold Mr. Anderson all of the tubing and 
the sucker rods out of all of the wells? 

A. All that he was able to recover. 

Q. Did your information disclose to you that some 
of the wells on the property had been closed off and the 
casings pulled out? By ING, 

©. Were there any derricks on the wells that you 
know of? A. Yes, sir; there were. 

Q. And what happened to those under the Anderson 
deal? 

A. They were dismantled and burned. [41] 

Q. All of them? 

A. That was supposed to be the deal. All that were 
remaining were dismantled and burned. 

The Court: May I ask the reporter to read the two 
preceding questions and answers? 

(Record read by reporter. ) 

The Court: Do I understand your testimony to be 
that the transaction with this man Anderson of Santa 
Maria included selling to him all the sucker rods and 
tubing which could be recovered, together with some sur- 
face equipment, and that all the derricks were to be dis- 
mantled and burned? 


1) 
“all 
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A, That is right; yes, sir. May I add the surface 
equipment in the immediate vicinity of the wells? 

Q. By Mr. Sturzenacker: By that you mean the 
walking beam or the engines or anything else that might 
have been used in the producing of oil from those par- 
ticular wells, is that right? 

A. Whatever happened to be right there that was no 
longer of any value to us. 


Q. Did your inventory indicate to you what kind of 
tubing or sucker rods were in these wells? Eee css 


Q. And you buy tubing and sucker rods quite often 
for your company, don’t you? Is that right? 

A. Yes; I do. 

Q. And was there anything about the sucker rods or 
[42] tubing that rendered them obsolete? 

A. I don’t remember. 

Q. Had you been producing these wells at that time, 
this tubing and the sucker rods would have been used 
for production in those wells, wouldn’t they? 

A. That is more of an operating problem which we 
in the purchasing department are not familiar with. 

Q. It is a little out of your realm, in other words? 

A. Yes, sir. 

Q. So far as you know, however, there was nothing 
about the tubing or the sucker rods that made them ob- 
solete? 

A. Only an indication that, if they were good, they 
wouldn’t be selling them. 

Q. That is, you would be using them somewhere else, 
is that it? 

A. That would be our assumption. 
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Q. I notice in your statement you state you sold him 
all of the tubes and rods that he could recover. Was 
there any reason that he couldn’t recover all of the tubes 
and all of the rods from all of the wells? 

A. It is possible that some of them might have been 
stuck and it would have cost him more to have pulled 
them or have fished for them than they would have been 
worth if they had been recovered. 


©. And you didn’t require him to go after those that 
he couldn’t pull out easily? [43] pe No 


QO. Do you know when he started to work on those 
wells and when he completed his work? 

A. I would say it was sometime in the spring of 1940 
that he started and that he finished sometime in the sum- 
mer or late summer. 


©. And you are having in mind, of course, that you 
started negotiations on this sale of the remaining equip- 
ment on the premises to Mr. Ferer sometime in August, 
1940? Having that in mind, would you say that he had 
finished before you started negotiations on the sale of 
this equipment or not? 

A. Would you mind repeating that question? 


Mr. Sturzenacker: I will withdraw the question. 


Q. As to this equipment that Mr. Ferer bought, you 
stated in your affidavit that you started negotiations or 
notified Mr. McGahan about August, 1940. Now, at 
that time you notified Mr. McGahan you were going to 
sell this equipment which Mr. Ferer afterwards pur- 
chased on the Camalia lease, had Mr. Anderson finished 
his work of pulling the rods and tubes? 

A. I don’t know without checking the records. 
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Q. Do you have in your possession at the office, Mr. 
Davis, an inventory of the equipment that you sold to 
Mr. Anderson and the price? A. Ges ewe have. 
|) 

Q. Did you make that deal yourself or did Mr. Mc- 
Gahan make it? } 

A. 1 don’t think Mr. McGahan had anything to do 
with the deal. 

Mr. Paradise: Would you like to see the contract 
covering that negotiation? 

Mr. Sturzenacker: I would; yes. 

Pitjetearadise: 1 will produce it later. 

Mr. Sturzenacker: Thank you. 

Mr. Paradise: On that basis, if the court please, that 
the contract is to be produced in court, 1 would like to 
move to strike the witness’ answers with respect to the 
contract and the work which Mr. Anderson was to do 
under the contract as not being the best evidence and 
the contract will speak for itself. 

Mr. Sturzenacker: That is satisfactory. 

Mhe Court: Yes. When the contract ts produced! 
think the motion should be granted. 

Q. By Mr. Sturzenacker: Did Mr. Anderson do all 
of the work on the property that he was supposed to do 
under the contract? 

A. He did to my knowledge. 

@eeoomtareas) you know, he dids x NCGS: 

Q. On or about August, you stated that you notified 
McGahan that you were going to sell certain property 
at [45] Casmalia. Did you notify Mr. MeGahan that 
there were any derricks still on the property? 
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A. They were supposed to have all been burned in 
the early part of the summer of that year. 


©. You were up there in September of 19407 

A. Yes, sir. 

Q. Were the derricks still up? A. Noyisie 
QO. Were any of the derricks still up? 

Al I didinmigcee any. 


Q. Did you go all over the property? 

A. No, sir. 

©. What portion of the property did you go over? 
Do you remember, Mr. Davis? 

A. A portion around the refinery and the tanks that 
were to be retained and the dehydrator plant and where 
the superintendent's house is and a few of the wells in 
that particular area. 


QO. Wells that were close to those particular units you 
have mentioned? pee Y eS. site 


©. Did you go up the ravine where the wells are in 
the upper end of the property? 
vA. No; we didnt go up there that day. 


©. Do you knows i. ti. Cletents: 
A. I have met him; yes, sir. [46] 
Q 
A 


You have known him for some time, haven’t you? 
He has been in my office three or four times, I 


QO. And when was the first time you met him? Do 
you recall? 

A. I believe the first time | had seen Mr. Clements 
was when he came in my office with Mr. Ferer in the 
early part of 1941. 
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Q. You had never met him before? 
Pee edont thik so. 


~~ 


Q. Do you remember meeting him in September of 

1938, at which time he asked you if the Casmalia plant 

and refinery was going to be for sale shortly? 
Peeeldont remember that, 


Q. And did you have any dealings with him between 
1938 and the time he came in the office with Mr. Ferer? 
A. That is possible. 


©. Do you remember selling him any refining equip- 
ment from Signal Hill? 
Pemeouder the name of Clements’ 


Q. Either Mr. Clements personally or under his trade 
name of Refinery Equipment Company. 

A. We might have but I don’t know what it was or 
when, though. 


©. Do you remember selling him some refinery equip- 
ment that you had at Santa Fe Springs? [47] 
Eweeledont remember of it. 


Q. Do you remember having some refinery equip- 
ment that you sold about that time or prior to the Ferer 
deal to somebody at Santa Fe? 

A. Yes: we sold some equipment to somebody but it 
wasn’t Clements as | remember. 


Q. You don’t recall who you sold it to? 
A. It seems to me like it was a person by the name 
of Colin. 


QO} Dideyon sell it all to him? 
A. Well, { can’t remember that. I would have to 
go back to the records. 
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©. And you did have some refinery equipment at 
Signal Hill? 

The Court: Do you mean that was sold? 

Mr. Sturzenacker: That was sold prior to the Ferer 
deal. 

A. You are asking a very difficult question because 
we are continually selling material, naturally. 

Q. I appreciate that. Did you ever hear Mr. Clem- 
ents’ name mentioned in connection with Mr. Colin? 

A. No; but it is possible that he could have been 
involved in that deal. 

©. You have no recollection, along about October or 
November or December, of talking to Mr. Clements in 
your office in the Richfield Building relative to the sale 
of this Casmalia equipment? [48] 

A. What year was that? 

QO. 1940. A. in December of 1940? 

©. October, November or December. 

A. In my office? 

©. In your office. 

A. With Mr. Ferer, did you say? 

Q. No; with Mr. Clements. To refresh your recol- 
lection, you stated in your affidavit that, on the 8th day 
of January, 1941, a meeting was held in your office, at 
which time Mr. Ferer and Mr. Clements were present. 
Now, I want to ask you and I am trying to find out whether 
you recall at this time of ever talking to Clements, prior 
to the 8th day of January, 1941, about the sale of the 
property at Casmalia. 

A. No; I don’t remember talking to him in my of- 
fice. | have talked to him over the telephone. 

©. Do you remember talking to him over the tele- 
phone? A. “Xies 
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©. And about when was that conversation? 
A. I didn’t make a note of it and I have no idea when 
it was. It may have been probably in the fall of 1940. 


@. And what was said at that time about the Cas- 
malia deal? 

A. It was generally discussed but I can’t recall what 
we talked about or what our discussions covered. 


©. Was anything said about Mr. Clements going up 
and [49] looking at the property? 

A. Not that I know of. 

Q. The first time you recall talking to Mr. Clements 
in your office, then, was with Mr. Ferer on the 8th day 
of January? Oe Veswois 

QM. And that was the time Mr. Ferer paid the $22,000 
for the property, is that right? 

Pee itar is ri¢ht. 

Q. Mr. Davis, prior to the time that Mr. Clements 
and Mr. Ferer came to your office on the 8th day of Jan- 
uary, you were familiar with an offer that Aaron Ferer 
& Sons had made to purchase the Casmalia equipment? 

A. Yes, sir. 

Mr. Sturzenacker: Have you the original of that, 
Mr. Paradise? 

Mr. Paradise: Is that in the notice to produce? 

Mr. Sturzenacker: Yes. It is dated December 10th. 

The Court: Shall we mark it either for identification 
or as an exhibit in evidence? 

Mr. Sturzenacker: We would like to offer it as an 
exhibit, your Honor. 

Mr. Paradise: I believe it ts already in evidence as 
an exhibit to Mr. Ferer’s deposition, is it not? 
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Mr. Krasne: J think it was only marked for identi- 
fication. 


Mr. Sturzenacker: I have the copy and it was marked 
[50] for identification. 

Mr. Paradise: The reporter’s notes show that it was 
offered for identification and then admitted in evidence. 
It has been offered in evidence as Exhibit 2 in Mr. Ferer’s 
deposition. 

Mr. Sturzenacker: It is attached to the deposition, is 
it? 

Mice earadise. Yes. 

Mr. Krasne: Only a copy was offered at that time. 
Are you willing to stipulate that the copy, not being the 
best evidence, may, nevertheless, be admitted in evidence 
without objection because under our broad stipulation 
you would have the right to object to anything in the 
deposition if there was a ground. 

Mr. Paradise: Oh, yes; I an satisfied with the let- 
ter. I just wanted to point out it appears in both places 
because it already has been offered. 

The Court: We can mark it as both the plaintiff’s 
exhibit and as a defendant’s exhibit, then, and it may 
become Plaintiff’s Exhibit No. 1. 

Mr. Sturzenacker: I really didn’t know it was intro- 
duced in evidence. If it was, I was wondering what 1 
was doing with it in my file. 

Mr. Paradise: Plaintiff's Exhibit No. 1, then, is the 
same thing as Plaintiff's Exhibit No. 2 in the deposition? 

The Court: To avoid confusion, let’s preserve the 
number [51] that it has and it will become Plaintiff’s 
Noezein evidence: 

Mr. Sturzenacker 90 
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| Emblem] 


Scrap Iron All Types 
and Metals Waste Materials 


AARON FERER & SONS 
(Established Since 1895) 
5585 East 61st Street 
(At Slauson and Eastern Avenue) 


Los Angeles, California 
Telephone ANgelus 1-6141 


December 10, 1940 
Richfield Oil Corporation 
555 South Flower Street 


Los Angeles, California 


Attention: Mr. H. E. Davis, Purchasing Department 
Gentlemen: 


We are pleased to submit our bid in the sum of 
Twenty-Two Thousand Dollars ($22,000.00), to cover all 
tanks, pipe, valves, fittings, buildings, boilers, and all 
other materials now situated on your Casmalia refining 
and producing property, plus pipe line running from the 
aforesaid property to and including loading rack adjacent 
to the railroad track, one-half mile west, including boiler 
and other incidental materials. We exclude the following 


items: 
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Superintendent’s house, garage and building now 
used as a cow barn, 

Main incoming water line, and such line as needed 
to supply house and cow barn, 

Six large steel storage tanks, approximately 50,000 
barrels each, 

Six shell stills, plus one shell still bottom previously 
sold to the O. C. Fields Company. 

Certain 4 Inch Tubes previously sold to the West 
Coast Oil Company. 

Cashier’s Check in the sum of Twenty-Two Thousand 
Dollars, ($22,000.00), will be paid you within Ten (10) 
Days after notification of acceptance of this bid. 
2—Richfield Oil Corporation—12/10/40. 

Bidder desires six months’ time within which to re- 
move all of the above-mentioned merchandise; retains the 
privilege of leaving any brick, galvanized tanks and other 
debris which is not useable; but guarantees not to create 
any hazards for cattle by creating any pitfalls, other than 
those which now exist. 

Hoping to have an immediate acceptance, favoring us 
with this material, we remain 


Very truly yours, 
AARON FERER & SONS 
BY Morris Ferer 
Morris Ferer | 
le 
[Stamped]: Received Dec. 11, 1940, 8 o’clock. Pur- 
chasing Dept. 


[Stamped]: Plf’s Ex. No. 2. Filed 9/3/42. 
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©. I show you a letter, dated December 10, 1940, on 
the letterhead of Aaron Ferer, addressed to Richfield Oil 
Company, and ask you if you are familiar with that let- 
ter. AS | Ves, osit: lame 

Q. Then, per the stipulation, it is the letter that has 


been introduced in evidence and has been marked? 
A. Yes. 


Q. Do you recall where you first saw that letter, Mr. 
Davis? A. On my desk. 


©. I show you another letter, on the letterhead of 
Richfield Oil Company, signed by Mr. Kelly, that has 
heretofore been offered by the plaintiff as Exhibit No. 3 
for identification, and ask you if you are familiar with 
that letter of January 2, 1941. A. Yes, sir; I am. 


Mr. Sturzenacker: We will offer this, may it please 
the court, in evidence, to bear the same number that it 
bore for identification, No. 3. 


The Court: It will be so admitted and marked. 
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RICHFIELD O1b CORPORATION 


Richfield Building . Los Angeles . California 
January 2, 1941 
Aaron Ferer & Sons 
5585 East 61st St. 
Los Angeles, Calif. 


Attention: Mr. Morris Ferer 
Gentlemen: 


Confirming our telephone conversation of today, we 
hereby accept your offer, dated December 10th, in the 
amount of $22,000.00, for all tanks, pipe, valves, fittings, 
buildings, boilers, tank car loading facilities and other 
material and equipment belonging to Richfield, located on 
our Soladino Lease in Casmalia, with the following excep- 
tions : 

Superintendent’s house, garage and building now 
used as a cow barn. 

Main water line and pipe line necessary to supply 
house and cow barn. 

Six steel storage tanks, Co. Nos. PR-29230, 29231, 
29238, 29239, 29240, 29241. 

Six shell stills and two still bottoms, including con- 
nections and such firebrick at the location of the stills 
required by O. C. Field Gasoline Co. 

Tubes and other equipment at the Retort previously 
purchased by the Mid-Coast Oil Company. 

Twelve dehydrators belonging to Petroleum Recti- 
fying Co. 

It is agreed that you will furnish us with Cashiers Check 
in the amount of $22,000.00 within ten days after date of 
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this letter and that all tanks will be removed and debris 
disposed of and pits and ditches filled in, leaving property 
in a good clean usable condition. 


Very truly yours, 
RICHFIELD OIL CORPORATION 
H. H. Kelly 
H. H. KELLY, Purchasing Agent 
HED:ad 


[Stamped]: Paid 12530 1/7/41. 


| Written on margin]: Plffs. Ex 3 for Iden. Dep of 
Morris Ferer, Aaron Ferer & Sons vs. Richfield. 2/7/42. 
Ross Reynolds, Notary Public. 


Pltf’s No. 3, Filed 9/3/42. 


Q. By Mr. Sturzenacker: Now, I show you a piece 
of thin white paper, typewritten, marked “Sale of Ma- 
terials and Equipment at Casmalia,” which has heretofore 
been offered by [52] the plaintiff as Exhibit No. 1 for 
identification, and ask you if you are familiar with this 
memorandum or note. A. Yes, sir. 


©. Can you tell us who prepared this? 


Eo eedid. 

Op fhis letter down at the bottom says) Aik. D 
Are those your initials? A. Yes isite 

QO. And “January 8, 1941.” Does that indicate the 
date when it was prepared? A. Yes, sir. 


Mr. Sturzenacker: We would like at this time to of- 
fer this in evidence with the same number, Plaintiff’s 
Exhibit No. 1. 

The Court: It may be admitted and so marked. 
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SALE OF MATERIAL AND EQUIPMENT 
AD CAs MATE 


To Aaron Ferer and Sons, 5585 E. 61st St., Los Angeles 
Payment: Cashier’s or Certified Check in the amount of 
$22,000.00, payable in advance. 
Material purchased for resale, Purchaser to be allowed 
six months for removal. 
Everything will be sold to the above with the exception 
of the following: 
1. 12 dehydrators belonging to Petroleum Rectifying 
Co. 
2. Water pump, water storage facilities and water 
piping which services Superintendent’s house and 
cow barn. 


3. Superintendent’s house and garage, & frame house 
PR-17318. 

4. 6 shell stills and 2 extra still bottoms, including con- 
nections which are afhxed thereto up to and includ- 
ing the first flange in the piping hook-up. (Pre- 
viously sold to O. C. Field Gasoline Company ) 

5. Material and equipment sold to the Mid-Coast Oil 
Company, not yet removed from the property. 

6. 6 tanks, Nos. PR-29230—Capacity 55,000 barrels 


29231 : ; 
238 S700 
29239 =“ 10,050“ 
29240 +“ 30,190“ 


29241 ‘ 37,250 ‘ 
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Purchaser shall remove all oil in tanks from the prop- 
erty, debris to be disposed of on the property by placing 
in the washed-out portions of a creek running through 
the Refining Property in such a manner that the normal 
course of the stream is not restricted. 

The two large sumps on the North side of the above 
referred to creek across from the Refinery should be 

fenced 
properly fished, using salvage pipe for post and sand line 
for wire to prevent cattle from getting bogged down in 
the sumps during wet weather. 

All ditches and pits should be filled in after removal 
of pipe and other equipment and left in safe condition. 

Concrete buildings and foundations on the Refinery 
Property will not constitute a hazard and therefore can 


be left in place. 


HED: ad 
Jan. 8, 1941 


fetamped|: Pit’s Ex. No. 1. Filed 973742 


Viitten on margin]: Plfifs Ex 1 for Idem etenivc 
Richfield Dep of Clements 2-6-42 Ross Reynolds, No- 
tary Public 


Q. By Mr. Sturzenacker: Mr. Davis, calling your 
attention to Plaintiff’s Exhibit No. 2, this offer, it says, 
“We are pleased to submit our bid in the sum of $22,000 
to cover all tanks, pipe, valves, fittings, buildings, boilers, 
and all other materials now situated on your Casmalia 
refining and producing property, plus pipe line running 
from the aforesaid property to and including loading rack 
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adjacent to the railroad track, one-half mile west, includ- 
ing boiler and other incidental materials. We exclude 
the following items” and then appears “‘superintendent’s 
house, car barn’, and so forth. Did you have any in- 
ventory of that property on [53] the Casmalia lease at 


that time? 
A. We had an inventory that was several years old. 


Q. Was that the same inventory that you were speak- 
ing of a moment ago, that included the stuff that you 
sold to Mr. Anderson? 

A. The particular inventory I am referring to was 
primarily a refinery department inventory. 


©. You have no inventory of the remaining produc- 
ing property, is that right? 

‘A. Well, there probably was one in the company but 
I didn’t have one in my possession. 


QO. You were not familiar with it? 
Py Lhatwiserieit 


QO. Were you familiar with all of the tanks that were 
on the property? A. In what respect? 


QO. Well, did you know how many there were and 
what kind they were? ma, Ne 

©. You did know at that time when you received this 
bid from Mr. Ferer that your company was to reserve 
six large steel storage tanks? An 9 Yes aii 

QO. There were how many storage tanks on the prop- 
erty? Do you recall? 

A. 1 haven’t any idea. [54| 

©. There were more than six, however, were there 
not? Pe Yes; theres cre 
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Q. As a matter of fact, there were more than 25, is 
that right? A. I imagine there awere: 

Q. These storage tanks were connected with the pro- 
ducing unit rather than the refining unit, were they not? 

A. Which ones do you mean? All of them? 

QO. Well, what were and what were not? 

A. There were a few tanks immediately surrounding 
the refinery property which were used in connection with 
refining. 

QO. And the rest of them? 

A. I assume the rest of them were production tanks. 

©. And these six steel storage tanks that you reserved 
—do you remember where they were? 

A. I believe that 


were on the north side of the creek, near the machine 


let’s see. I think most of them 


shop. 

QO. Just north of the creek? 

A. I believe they were. There might have been one 
of them south of the creek. 

Q. All of the other property in this reservation, such 
as the stills and the 4-inch tubing, had previously been 
sold to someone else? 

A. Will you repeat that question, please? 

Q. I notice in the offer it says, ‘6 shell stills, plus one 
shell still bottom—” [55] 

A. That is right. 

Q. “—previously sold to the O. C. Fields Company”, 
is tliat, correct: A. That is right. 


Q. Had you conducted that sale? Eeeeves, sit. 
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Q. And “Certain 4-inch tubes previously sold to the 
West Coast Oil Company’’? A. That is titi 

Q. Had you conducted that sale? 

A. Is that the West Coast? 

Q. That is what this offer says, yet that name doesn’t 
sound quite right. Had you conducted that sale? 

iN Ges, Sirs Jl imevel 

Q. And you were reserving the superintendent’s house 
and garage and the building now used as the cow barn? 

A. Wharis right. 

©. When you were up there in September, was that 
building being used as a cow barn? 

A. I don’t know. 

©. Were there any cows around the place? 

A. I didn’t notice any. 

©. Was there any oil stored at that time in any of 
these tanks? 

A. I think most of them had a little oil. 

Q. And one of them had considerable oil that was 
sold [56] to the Casmite Company or stored for the Cas- 
mite Company, is that right? A. That is meine 

©. In this Exhibit No. 3, which is the letter of ac- 
ceptance of January 2, I notice the steel tanks carry num- 
bers. A.  Yesmsir, 

Q. Did you provide those numbers or Mr. Kelly or 
how are they provided? Do you know? 

A. Those numbers were put on by the operating de- 
partment. 

Q. And 12 dehydrators, belonging to the Petroleum 
Rectifying Company, are mentioned in this acceptance. 
Do you know anything about those? 

A. Only that they belonged to that particular firm. 
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Q. And your company had never owned them? 

Bee Unat is right. 

Q. This letter states as follows: ‘Confirming our 
telephone conversation of today.” Did you have that 
telephone conversation? Do you remember having a 
telephone conversation, on or about the 2nd of January, 
with Mr. Ferer? 

A. If I wrote the letter, I am sure I did. 

Q. No; Mr. Kelly wrote the letter. It says, “Con- 
firming our telephone conversation of today, we hereby 
accept your offer, dated December 10th, in the amount of 
$22,000, for all tanks, pipe, valves, fittings, buildings, 
boilers, tank car loading facilities and other material and 
equipment belonging to Richfield, located on our Soladino 
ledsemime|o/| Casmalia.” 

A. Yes; I had the telephone conversation. 

Q. I notice the notation on the bottom of this—or it 
is signed by Mr. Kelly? A. That is right. 

Q. And it has the same initials? ee iccn 

Q. And, therefore, you probably dictated the letter? 

A. 1 dictated the letter. 

Q. At this telephone conversation that you had with 
Mr. Ferer, did you talk to him about any other excep- 
tions except those—I will withdraw that question. At 
this telephone conversation, did you discuss with Mr. 
Ferer excluding any other property from the sale except 
that mentioned in this letter of December 10, 1940? 

A. I think not. 

Q. Did you speak to him about these 12 dehydrators 
that were on the property but didn’t belong to you? 

A. I think that is covered in the letter, isn’t it? 
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Q. You don’t remember having any conversation with 
him about it? 

A. I might have but J don’t remember the exact words 
of our conversation. But the letter was written imme- 
diately afterwards, which would indicate that we had 
covered everything in the letter. 


Q. And the information that you got about the stor- 
age [58] tanks came to you from the producing depart- 
ment as to the numbers? 

A. Yes, sir; that is right. 


Q. When Mr. Ferer came into your office on the 8th 
of January, the day he paid the money and you made up 
this notation, from what note or memorandum did you 
make up this notation? J notice you have six shell stills 
and two extra still bottoms, whereas the original offer 
said six shell stills plus one shell still bottom. 


A. What did the note say? 


©. The note says two extra still bottoms. Did you 
discuss that with Mr. Ferer? 

A. Evidently we did because I believe that note was 
written when Mr. Ferer was there. 


Q. He was present, as a matter of fact, while you 
dictated this and you handed it to him? 
A. I think he was; yes. 


Q. I notice also on this notation you stated, “Pur- 
chaser shall remove all oil in tanks from the property.” 
That was oil that had been produced on those premises so 
far as you know? 

A. As far as I know, it had been produced. 


Q. It hadn’t been stored there by Richfield so far as 
you know? A. I don’t think so. 
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Q. And “The two large sumps on the north side of 
the [59] above referred to creek across from the refin- 
ery should be properly fenced, using salvage pipe for 
posts and sand line for wire to prevent cattle from get- 
ting bogged down in the sumps during wet weather.” Do 
you remember putting that in? Xe OS, She 


QO. What were you using this property for when you 
sold this equipment to Mr. Ferer? 

A. I don’t know what it was being used for. Noth- 
ing, I preume. 


Q. How did you happen to put in the clause that it 
was to be fenced so the cattle couldn’t get into the sumps? 

A. There may have been cattle grazing around there. 
However, that is a problem that is taken care of by the 
operating department again. 

Q. Did someone in the operating department tell you 
to do that, Mr. Davis? A. Qh, sure. 

Q. What is that? A. Yes, sir. 


Q. In other words, that instruction would come to 
you from the operating department? 

Pee es, Sir. 

Q. You and the purchasing department were not in- 
terested in running cattle on this property particularly? 
That wasn’t part of your jobr 

A. That is right. [60] 

Q. You also added in here, “All ditches and pits 
should be filled in after removal of the pipe and other 
equipment and left in safe condition.” Do you remem- 
ber from whom you got that instruction? 

A. I believe it was part my idea. 
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©. And that was to fulfill the previous clause rela- 
tive to the instructions you had received from the oper- 
ating department, their suggestion to prevent the cattle 


from getting bogged down in the sumps and so forth? 
A. Yes, sir. 


Q. You stated, “All ditches and pits should be filled 
in after removal of pipe.’ You knew that the pipes in 
Casmalia on the lease there that were to be removed were, 
some of them, below the ground, did you not? 

i CS msit. 

Mr. Paradise: What pipes? 

Mr. Sturzenacker: I don’t know. 


Q. Did you know that there were pits on the prop- 
erty in which pipe was located? 
A. Pits in which pipe was located? 


QO. Yes. You say here, “All ditches and pits should 
be filled in after removal of pipe.” 

A. It is possible in removing any pipe lines which 
were underground that pits and ditches would, naturally, 
be made which were to be filled in after those pipe lines 
were removed. [61] 


Q. Do you know of any open pits that existed on the 
ground or on the lease that didn’t have anything of sal- 
vage equipment in them? 

A. I didn’t make a complete personal survey of the 
property myself. So I don’t know. There may have been 
some pits that had nothing in them except just it was a 
pit, is all. 

Q. I understand this ground is rather uneven and 
sort of rugged, is that right? A. That is right. 
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Q. Was it possible for you to see on your trip up 
there, while you were examining the refining unit, pipe 
lines that ran from there to other tanks in the field? 

Pee Yes. 


Q. Did you see any of them above the ground? 
A. Yes, sir. 


OQ. And did you see any pipes coming out of tanks 
and entering the ground? Ad ese ie 


©. And then you saw other tanks where the pipe line 
was coming up out of the ground and going into the 
tanks? A. That 1s right. 


©. At this telephone conversation that you had with 
Mr. Ferer, do you recall what was said about accepting 
his bid? A. No; I don't. 


©. But, in response to that telephone call, he and Mr. 
[62] Clements came to your office, is that right? 

A. I believe a letter was written after that accepting 
his bid. 

Q. That is right; a letter was written. And then 
they arrived at your office. And was anybody with them 
when they came? 

A. Ali that I know of was just Mr. Clements and Mr. 
erets 


Q. And did you have any conversation with the two 
gentlemen at that time? A. Yeswene 

Q. And what was that conversation? Do you recall? 

A. As I recall, Mr. Clements asked what our reason 
was for not selling the six remaining tanks or the six 
tanks which we were excepting, and I called Mr. Mont- 
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asked him why he wanted to retain those tanks and he 
explained again to me that it was for the purpose of stor- 
ing oil in the event of and when we might reopen some 


of the wells for production. 


Q. You told that to Mr. Clements and to Mr. Ferer? 
A. That is right. 


©. Was anything said then about the pipe line that 
ran up to those particular tanks? 

A. I don’t know whether it was said at that particu- 
lar time but I know that the pipe lines connecting or 1n- 
ter-connecting those tanks were to remain on the prop- 


erty. [63] 


©. And the pipe lines up to the tanks were sold? 

A. Up to a certain point. 

Q. Well, how far up to a certain point? How high 
is up? In other words, how close to the tanks? 

A. Those were marked on the property, I imagine, 
around three or four hundred feet away from the tanks 
except any pipe lines interconnecting those six tanks we 
were to retain. 


Q. Did you make any note of the exclusion of those 
pipe lines leading to those tanks on either this note or in 
any conversation with Mr. Ferer? Did you tell him that 
those pipe lines to those tanks were to be excluded? 

A. That certain portion of the pipe lines? 


O) Yes: A. I believe it is in the contract. 
Q. You are familiar with the contract that was finally 
adopted, are you not? Eee Yes, Siz 


Mr. Krasne: Perhaps Mr. Paradise will stipulate that 
there was no exclusion for any of the pipe line running 
up to those tanks provided for in the contract. 
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Mr. Paradise: No; that is not correct. They were 
excluded. I might perhaps save time, because there is 
no mention of that in the contract, by saying the exclu- 
sions are shown on the map, Mr. Sturzenacker, if you 
care to borrow that. 

Q. By Mr. Sturzenacker: Will you glance through 
this contract, Mr. Davis, and show me if there is any 
place in the [64] contract that excludes the pipe lines 
running up to the tanks? 

A. Here is one place, Mr. Sturzenacker. 


Q. Where is it? A. Right here. 


QM. You are pointing now to “and major suction and 
discharge oil pipe lines connecting such tanks approxi- 
mately as indicated in red on the map attached hereto and 
marked Exhibit A’’? A. That is right. 

Q. Did you discuss with Mr. Ferer and with Mr. 
Clements those pipe lines when they were in your office 
on the 8th of January? 

A. I imagine we did. We discussed the deal pretty 
much in general that day. 


QO. Will you please give us the best of your recollec- 
tion? Your imagination is good all right and I appreci- 
ate that you are trying to refresh your memory. But 
will you tell us whether or not the best of your recollec- 
tion now is that you did discuss those pipe lines running 
to and from those tanks? A. I believe we did. 

Mr. Sturzenacker: Mr. Krasne, was the map intro- 
duced heretofore? We were working with a map here 
in the courtroom one day. 

Mr. Krasne: That was at Mr. Paradise’s office in the 
taking of the depositions. [65] 
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Mr. Sturzenacker: May I use this, then, Mr. Para- 
dise? 

Mr. Paradise: Ii it would be helpful to the court, 
your Honor, this original contract has the map attached 
to it and you may introduce it. 

Mr. Sturzenacker: Good. 

The Court: Shall we give that an exhibit number, 
then? 

Mr. Sturzenacker: I think we might as well and re- 
fer to it. 

The Court: Mark it, then, as the plaintiff’s exhibit 
next in order. That will be No. 4. 

The Clerk: Have we finished with the deposition 
numbers? 

Mr. Sturzenacker: I don’t think it was introduced in 
the deposition. 

The Court: The clerk calls attention to the fact we 
may want to use Exhibit No. 4. 

Mr. Paradise: That is Defendants Exhibit Now igus 
the court please, attached to the other deposition. 

The Clerk: That will be Plaintiff's Exhibit No. 4. 


[PLAINTIFF’S EXHIBIT No. 4] 


[Plaintiff's Exhibit 4 is identical to Exhibit “A” to 
Amended Complaint, heretofore printed at page 26 except 


for map attached to Exhibit 4, and is therefore omitted 
at this point. | 
[Stamped]: Plf’s. Ex. No. 4. Filed 9/2/42. 
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Q. By Mr. Sturzenacker: Referring to Plaintiff’s 
Exhibit No. 4, which is the original contract and the map 
attached thereto, I call your attention to some red lines 
around a circle, which is marked “Riveted steel tanks” 
and so forth. Are these tanks that are marked in red 
the six tanks that were referred to in the exceptions to 
the contract? An VY¥es-sire 


©. And the red lines leading from tank to tank are 
the [66] lines that you referred to that were excepted? 
A. That is right. 


Q. Calling your attention to the various other wells 
about the premises, were there any wells or any other 
tanks—I will withdraw that question. From any of these 
wells were there any pipe lines leading to any of the tanks? 

A. I don’t know. 

©. Well, were there any of these pipe lines excepted 
or did you discuss excepting any of the pipe lines from 
these other tanks or wells? 

A. We discussed excepting the water lines that were 
to be used to serve water to the superintendent’s house 
and the cow barn or, rather, the watering trough for the 
cattle and also the gas line which was to be used for bring- 
ing gas from one or more wells, whichever was neces- 
sary, in order to furnish the superintendent’s house with 
gas. 

©. This is the superintendent’s house that I am in- 
dicating here, is it not? A. Yes; thatiicett, 

©. And that was the house that was excepted and this 
is the barn that was excepted. And which is the pipe 
line, the gas pipe line, that is excepted? 

A. This one. 
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Q. The one running along from the portion near well 
No. 36? 
A. I presume that is the number. It looks like it. [67] 


©. With the exception of that and the water lines you 
have indicated by the cow barn and so forth, were any 
other lines reserved from sale under this contract? 

A. One thing is that we excepted any other exten- 
sions or any extensions to the gas line which might go 
to any other wells if necessary in order to have additional 


gas. 
Q. Did any other extensions go from that to any 
other well? Peel have no reecrd cr uae 
Q. You have no knowledge of it? A. No, sir. 


Mr. Paradise: When you say lines, do you mean pipe 
lines, Mr. Sturzenacker ? 

Mr. Sturzenacker: I am speaking of pipe lines and 
I am speaking primarily of oil and gas lines and not wa- 
ter lines. 

Q. There was also a line running from your property 
to a loading zone, was there not? A. Yes, sir. 

The Court: May I interrupt to suggest that I shall 
have to meet with one of the other judges briefly and 
we will take a recess at this time? 

(Siiort tcceccem) 

dhe Court: ¥ cia sproceed, 

Mr. Sturzenacker: May I have the last question and 
answer, Mr. Reporter? 

(Record read by reporter.) [68] 


Q. It should be loading rack instead of loading zone, 
isn tiaemerolne | Ax Pies sit: 
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Q. Do you know where that loading rack was, the 
general direction from this battery of pipes, for instance? 
A. Well, I don’t know which is north. 


Q. I presume the top of the map is north. 
A. I would say in a southwesterly direction. 


Q. And that pipe line was included in the sale of 
equipment to Mr. Ferer? A NGsasiie 


Q. Do you know what the condition of that pipe line 
was? ix NO, Sin. 

Q. Do you know whether it was in good shape or bad 
shape? Even Og led Oiite 

Q. There were other pipelines, were there not, run- 
ning from these tanks that were excluded, with the red 
lines around them, from the various wells on the property 
or from various tanks situated near the wells on the 
property? 

A. That were excluded, did you say? 

QO. No. There were pipelines running from tanks in 
various portions of the field to these tanks that were ex- 
cluded? 

A. I don’t believe so. I believe that the lines that 
were excluded were the interconnecting lines here. In- 
ci- [69] dentally, we discussed this thing in a very gen- 
eral way and Mr. Ferer and Mr. Clements both in our 
discussions stated any of these lines we wished to leave 
in here they were willing to have them remain. 

Q. Those were communicating lines between the tanks 
you were reserving? A. That is right. 

Q. But you did not reserve any of the lines running 
from any of these particular tanks to any of the wells on 
the property? 
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Mr. Paradise: I think the map speaks for itself, Mr. 
Sturzenacker. The map shows in red the particular pipe- 
lines that were to be excluded in accordance with the pro- 
visions of the contract. 

Mr. Sturzenacker: Will you stipulate with me, Mr. 
Paradise, that none of these lines as indicated on the map 
ran to any of the wells on the property? 

A. Pardon me; I might point out this particular line 
here which appears to be going to some location over in 
this direction but that was only another line that was 
generally included in the surrounding tanks. 


©. None of those lines that are in red go to any wells, 
do they? I mean the lines that are around the tanks, with 
the exception of the gas line that you referred to a few 
inoments ago. 

A. I don’t believe they do. [70] 

Q. Do you know anything about the condition of the 
various oil lines that ran from the oil wells to various 
tanks and from those tanks to these tanks, that were re- 
served? Do you know anything about the condition of 
those lines? A. No, sir. 

Q. As far as you know, they were in good condition? 

A. They might have been. 

Q. And they could have been used in the event they 
were going to produce from any of these particular wells? 

Mr. Paradise: I object to that. The witness has 
stated he doesn’t know the condition of the lines. 

The Court: Wouldn’t that be argumentative in view 
of his testimony? 

Mr. Sturzenacker: I think that is right. I will with- 
draw the question. 
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Q. Do you have any knowledge of the system used by 
the previous operators of this field for the purpose of 
gathering and moving the oil produced from this field? 

A. None other than might be indicated by the fact 
that there were smaller lines on the inside of the large 
gathering lines. 


Q. And that would indicate to you what, Mr. Davis? 


A. That they might have been steam lines used to 
heat the oil. 


Q. And those are commonly called gut lines, are they 
not? [71] 

A. I never heard that term before. 

Q. They shove live steam through the line for the 
purpose of heating the oil and making it run, is that 
right? A. Yes, sir. 


Q. I think it is understood but for the purpose of the 
record it is your understanding that the oil originally 
produced from this field is of low gravity? 

A. I would assume that. 

©. You never saw any of it or saw it produced? 

A. I have seen the oil in those tanks up there but I 
don’t know what gravity it was. 

Q. These steam lines were connected with boilers and 
other equipment on the field that were used for heating 
steam and running it through the lines? 

A. I imagine they would be hooked up to boilers or 
were at one time. 

Q. The boilers were still there, were they not? 

A. Some of them were. 

Q. And those boilers were included in the sale of mer- 
chandise to Mr. Ferer? A. Yesmicue 
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©. You have mentioned certain of these articles that 
you had previously sold or knew of their disposal and, 
naturally, you excepted those. From what source, other 
than the production department, did you get any instruc- 


tions as to what material you were to exclude from this 


sales | 72| 
A. From the sale to Mr. Ferer? 
OQ. Mes: 


A. We excluded the sale of material that had previ- 
ously been made to this Mid Coast Oil Company or West 
Coast, although | think it is Mid Coast. 


©. And you excluded the sale to O. C. Fields that you 
had made and you excluded the dehydrators which you 
knew didn’t belong to them? A. That Is igi 


OQ. Except from the production department, did you 
get any instructions from anybody else to exclude any- 
thing else in this sale? 

A. I believe we asked the refinery department if they 
wanted any of the material or equipment that they might 
use on some other facility in some of our other opera- 
tions. 

Q. Did they ask you to exclude any property? 

A. Not to my knowledge. 

Q. Then, would you state from your knowledge that 
no department except the refinery department asked you 


to exclude any of this property? 
A. My information came from the production depart- 


Heit. 
Q. I beg your pardon. J mean from the production 
department. A. ano: 
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Q. And they told you to exclude these tanks and the 
pipes running from the tanks? [73] 
A. That is right. 


Q. Who gave you an instruction to exclude the su- 
perintendent’s house and the cow barn? Do you recall? 
A. Mr. Montgomery. 


Q. From the production department? 
A. That is right. 


Q. Did the production department at any time in- 
struct you to exclude from sale pipe in the wells? 

A. There was no specific mention made of the casing 
in the wells. 


Q. After discussing with Mr. McGahan—I will with- 
draw that question. Did you discuss with anybody out- 
side of the Richfield the sale of these salvage goods? 

A. I discussed it with Mr. Clements and Mr. Ferer. 


Q. I mean besides Mr. Clements. 

A. I don’t believe so. 

Q. Did you receive any bids for any of this equip- 
ment or all of it besides the bid from Aaron Ferer? 

A. Yes. 

QO. Did those— 

A. Pardon me; I would like to correct a statement I 
made. I did discuss the sale of this equipment on the out- 
side with one other person. 

Q. Can you tell me who that was? 

A. Tom McGeeny of the Union Oil Well Supply 
Company at Long Beach. [74] 

Q. The Union Oil Well Supply Company ? 

A. 1 happened to see him on the property at the time 
I made a survey of it with Mr. McGahan. 
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©, When you were tip therevim Septembems 

eee hat is pie 

Q. Did you receive any other bids from any other 
person for the purchase of any equipment on the Cas- 
malia lease except Aaron Ferer’s bid? A. Yesmiene 

©. And were those bids directed to you or were they 
relayed to you by somebody else in the company? 

A. I believe they were directed to Mr. Kelly. 

Q. And then were they given to you? 

ie) SES, SP, 

Q. Isn’t it a fact that Mr. Ferer’s bid was some con- 
siderable more money than any other bid offered for the 
purchase of equipment on the Casmalia lease? 

Mr. Paradise: I object to that, if the colroupier 
Does the court feel that bids received by Richfield from 
other parties in connection with the same sale are mate- 
rial to this inquiry? 

The Court: JI think the question in its present form 
is open to criticism. I don’t think the foundation has 
been laid to show the relevancy of going into these other 
bids. 

Mr. Sturzenacker: J! will withdraw the question, may 
it please the court. [75] 

Q. How many other bids did you receive? 

A. We had a number of different types of bids. Some 
bids were submitted on buildings only and some on other 
individual pieces of equipment. 

Q. Were there any bids from anybody that read as 
Mr. Ferer’s bid, to cover all tanks, pipes, valves, fittings, 
and all other materials now situated on your Casmalia re- 
fining and producing property, plus the pipe rack adjoin- 
ing— 
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Mr. Paradise: I object to that on the ground that 
there 1s no proper foundation. 

Mr. Sturzenacker: I wasn’t quite through. 


Mr. Paradise: I beg your pardon. 


QO. By Mr. Sturzenacker: —adjacent to the railroad 
track, one-half mile distant, including the boiler and other 
incidental materials, and excepting those articles set forth 
in Mr. Ferer’s letter of December 10? 


Mr. Paradise: I object to that on the ground it is 
wholly immaterial to the issues in this case and, further, 


that it is not the best evidence. 


The Court: I was going to make this observation. | 
think it would be pertinent at least to examine these other 
bids and from such examination deternine to what ex- 
tent, if any, such bids would be admissible. From an 
examination of the bids, and I assume from what has thus 
far taken place that the bids were in writing, I think we 
can best determine whether or not an objection of the 
character now being [76] offered is well taken or not. Do 
you wish counsel to produce these other bids so that we 
might make a preliminary inquiry as to whether or not 
any of them are admissible in evidence? If so, we would 
then learn their contents. 

Mr. Sturzenacker: Have you those, Mr. Paradise? 

Mr. Paradise: May I ask Mr. Davis a question? 

(ine Count. Surely. 

Mr. Paradise: Were all of the other bids that you 
received in writing? A. | believe=they were: 

Mr. Paradise: I can produce all of those we have, 
your Honor. 
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QO. By Mr. Sturzenacker: After you received this 
bid from Mr. Ferer—it came direct to you, did it not? 

A. It came to Mr. Kelly and then to me. 

Q. With whom did you discuss it, if anybody? 

A. I discussed it with Mr. Kelly. Later on— 

QO. At Mr. Kelly’s request, did you call Mr. Ferer and 
accept his bid? 

The Court: May I interrupt to say that I think the 
witness was about to add something to the answer to the 
previous question? 

Mr. Sturzenacker: Pardon me. 

©. Had you finished your answer? 

A. I was going to say and later on Mr. McGahan. 

The Court: Now, will you read the pending question? 
[77] 

(Question read by reporter. ) 

A. Yes sit: 

Mr. Sturzenacker: That is all. 


Redirect Examination. 


©. By Mr. Paradise: Mr. Davis, I believe you tes- 
tified that in connection with this sale of tubing and 
sucker rods and the derricks to Mr. Anderson you had 
an inventory of the tubing and sucker rods? 

A. Yes, sir. 

©. Where did you receive that? 

A. From the production department. 

Q. Do you know whether that was a recent inventory 
that had been made at that time? 

A. It is my understanding that it was an inventory 
that had been prepared or a record, rather, that had been 
prepared of the installations as they were made during 
the time when the property was operated. 
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Q. That was at what time? 
A. I don’t understand that question. 


Q. Do you mean at the time the property was oper- 
ated prior to 1926r° a Thats right 


Q. The inventory had been prepared prior to that 
time? Is that your statement? 
A. Ihateicmmyeidea:)|75| 


©. What was the condition of the derricks at that 
time? Do you know? 

A. Some of them had fallen down and those remain- 
ing erect were in pretty bad shape. 


Q. Of what material were they composed? 
A. Wood. 


Q. I believe you also testified that under that arrange- 
ment with Mr. Anderson he was not required to remove 
all of the tubing and sucker rods from the wells that were 
covered ? 

Mr. Sturzenacker: Just a minute. Didn’t we agree 
that we would look at the contract for that and you moved 
to strike the testimony of this witness because of that 
contract? Isn’t that correct? 


Mr. Paradise: That is correct but I was going to in- 
quire about a matter aside from the contract. This is 
merely preliminary. 

Mr. Sturzenacker: All right; no objection. 

Q. By Mr. Paradise: What was the purpose in not 
requiring Mr. Anderson to remove all of the tubing and 
rods from those wells? 


Nr. Sturzenacker: 1 object to thats) dt calls for a 
conclusion of the witness. 
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The Court: The question, I think, perhaps needs to 
be reframed. Counsel might make the question possibly 
a little bit more specific so as to bring out any fact within 
the witness’ knowledge as distinguished from his inter- 
pretation [79] of the fact. 


QO. By Mr. Paradise: Are you familiar with the 
work that Mr. Anderson was required to do under that 
contract? A. Yes, sir. 


QO. Was he required to pull the tubing from the wells? 
A. That which he could recover. 


Q. In what manner would he fail to recover tubing 
from the wells? 

A. In the event any of the tubing might have been 
parted. 

QM. Do you know if there was some reason at that 
time why he was not required to pull all of the tubing 
from the wells? 

The Court: That is, if there was any condition ex- 
isting? 

Mr. Paradise: Yes. 

Mr. Krasne: 1 object to that on the ground it is in- 
competent, irrelevant and immaterial. This witness tes- 
tified that he had never gone up to see the property or the 
condition of the equipment until a time after Mr. Ander- 
son’s work had already been completed. 

The Court: Obviously, the witness should testify only 
to those matters within his knowledge. 

QO. By Mr. Paradise: Do you know of any reason 
why Mr. Anderson was not required to remove the tub- 
ing from the wells, entirely aside from the condition of 
the tubing itself? 
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A. It was my understanding that they didn’t want to 
take [80] any chance on hurting the casing in the wells. 

Q. How could the casing in the wells be hurt? 

Mr. Sturzenacker: Just a minute. I move that an- 
swer be stricken as a conclusion of the witness and it is 
hearsay. 

The Court: I rather think the objection is well taken. 
Did you say that you handled the so-called Anderson 
deal? A. Yes, sir. 

The Court: The witness has been interrogated rela- 
tive to various aspects of the Anderson deal and that, 1 
think, opens the door to asking him as to what, if any- 
thing, was done or said during the negotiations which 
took place at the time of entering into that transaction 
relative to whether or not there were any circumstances 
under which Anderson would not be required to remove 
all of the tubing. 

Mr. Krasne: Certainly, any conversations between 
Mr. Davis and Mr. Anderson would be hearsay in so far 
as the plaintiff is concerned. In response to the plain- 
tiff’s question, I think this witness has heretofore testi- 
fied that he wasn’t familiar with the equipment and wasn’t 
familiar with that situation but just knew that the sale 
had been made and that the sale was for all that could be 
recovered. Certainly, that would not open the door on 
redirect examination to conversations that would other- 
wise be hearsay nor would that qualify this man as an 
expert as to why certain of the pipe wasn’t removed and 
certain pipe was removed. 

The Court: I think we must agree that the witness 
has [81] not been qualified as an expert. He has been 
asked as to what took place relative to that deal and he 
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has been asked as to whether or not all of the tubing was 
to be removed, which I think was all elicited on the ear- 
lier examination of the witness. Now, it appearing that 
this was the witness who handled the deal for the defend- 
ant, and | am speaking now of the Anderson deal, I think, 
so far as he has knowledge thereof, he should be allowed 
to state whether or not as a part of that deal anything 
was said or done relative to making any distinction be- 
tween the tubing that could be removed and the tubing 
that could not be removed. 

Mr. Krasne: We object, further, on the ground that 
it is not the best evidence and the contract will speak for 
itself when produced by counsel. Certainly, we are not 
going to let this witness testify to a lot of collateral things 
and conversations when counsel himself has suggested 
that the contract should indicate what the deal was. 


The Court: It may be necessary to bring this witness 
back when you produce that contract. 


Mr. Paradise: Very well. 


Q. What instructions did you receive from the pro- 
duction department, Mr. Davis, with respect to the items 
of equipment that were to be excluded from this sale? Or, 
first, let me ask you with whom did you talk in the pro- 
duction department about this? 

A. Mr. Montgomery. [82] 

Q. And who is Mr. Montgomery? 

A. He is the manager of our production department. 


©. When did you have this conversation with him? 
A. The first conversation I had with him was, I be- 
lieve, sometime in September or October of 1940. 
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Q. Was that before or after Mr. Kelly had instructed 
you to make arrangements for this proposed sale? 

A. That was after Mr. Kelly had done that. 

Q. Where did these conversations take place? 1 mean 
the conversations with Mr. Montgomery. 

A. Where did they take place? 


Om Yes. A. In the Richfield Building. 

Q. Will you state what was said in those conversa- 
tions? 

Mr. Sturzenacker: We object to it. It is not proper 
cross-examination and is hearsay. 


Mr. Paradise: If the court please, I believe the plain- 
tiff has waived any possible objection that it might have 
on that ground. On some five or six occasions during his 
direct examination he inquired of this witness what con- 
versations this witness had with other members of the 
Richfield organization and also as to what instructions he 
had, and he also asked if the production department had 
ever asked him to exclude the casing in the wells. It is 
perfectly proper for him to explain the entire conversa- 
tion. 


Mr. Sturzenacker: That was on cross-examination; 
not [83] direct examination. 


Mi Paradise: hat is what 1 meant 


The Court: Doesn’t it seem logical, if the witness has 
been allowed to go into the matter of these conversations 
which involved the obtaining of these instructions, that 
the door is open to inquiring as to just what was the na- 
ture of those conversations, which is another way of ask- 
ing what were the instructions? I think the question is 
pertinent and admissible and the objection is overruled. 
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Mr. Paradise: Will you read the question, Mr. Re- 
porter? 


( Question read by reporter. ) 


The Court: Of course, 1 think the question will need 
to be split up instead of going into several conversations 
in answer to one question. 


Q. By Mr. Paradise: I mean to limit this, Mr. Da- 
vis, to the first conversation that you had with Mr. Mont- 
gomery after receiving your instructions from Mr. Kelly 
to arrange for the sale of this salvage equipment. 

Mr. Krasne: Will you fix the date a little more ac- 
curately, Mr. Paradise? 


©. By Mr. Paradise: Can you fix the date? 

A. I would still think it was sometime in September 
or October, possibly the first part of October or late Sep- 
tember. 


©. And at that conversation was there anyone present 
except you and Mr. Montgomery? 

A. No. We just merely discussed the fact that this 
was [84] up for sale before it was submitted. 


Q. Did you go to Mr. Montgomery’s office? 

A. I believe I called him on the phone. 

Q. What did you tell Mr. Montgomery? 

A. That this equipment, of course, as he knew, was 
up for sale and asked him— 

Q. I can’t hear you. I am sorry. 

A. That the equipment was up for sale and I asked 
him to give us an inventory of what items, what surface 
items, he wanted reserved and not sold off of the prop- 


Cnty, 
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Q. Did you identify the equipment that you said was 
up for sale? 

A. Of course, my instructions had been to make a 
survey and make arrangements and obtain the informa- 
tion from the necessary operating heads as to what equip- 
ment was to be retained. Let’s see; I am confused on 


that now. 


Q. Is that the reason you called Mr. Montgomery? 
A. That is right. 


Q. In your conversation did you mention Casmalia? 
A. Yes. 


Q. Did you tell Mr. Montgomery the nature of the 
equipment which you were contemplating selling? 

Mr. Krasne: Let's just ask him for the conversation. 

Mr. Paradise: All right. 


QO. Will you repeat the conversation fully? 

A. I would like to go back a little further on that, 
[85] Mr. Paradise, and explain to the court that I had 
received instructions from Mr. Kelly to make arrange- 
ments to dispose of all the obsolete and surplus surface 
equipment located at Casmalia. Part of the duties of 
disposing of that equipment would be to find out what 
items were to be retained by the operating department 
and make a contact with Mr. McGahan who was the rep- 
resentative of our stores department and submit the equip- 
ment and facilities for sale. In first contacting Mr. 
Montgomery, he stated that there were certain tanks and 
certain lines which were to be excepted. 

Q. Is this the conversation which you referred to be- 
fore? Pom YeS,, Sir. 
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©. What did he state? 

A. This was not definitely settled then, what all of the 
lines were going to be, but Mr. Montgomery told me that 
he would have a sketch made of the water line running 
from the water tanks down to the superintendent’s house 
and over to the watering trough for the cattle. The other 
line, of course, was a gas line running from the super- 
intendent’s house over to any of the oil wells which 
might be necessary or which might furnish gas to the 
superintendent's house. 

Mr. Krasne: Will you speak a little louder? We are 
having difficulty hearing over here. 

A. All right. I think that is about all. 

OQ. By Mr. Paradise: Did he request any other ex- 
clusions? 

A. Later on, we got definite information as to the 
[86] numbers of the tanks and the sizes that were to be 
excluded, those lines, the interconnecting lines, around 
the tanks and a line off to the Casmite property. I have 
already mentioned the gas line and the water lines and 
the superintendent’s house, the dehydrators and the cow 
barn. 

Mr. Krasne: If the court please, we would like to move 
to strike, first, the portion of this witness’ voluntary state- 
ment about what instructions he had received from Mr. 
Kelly and what he was supposed to do. Counsel asked 
him to repeat the conversation he had had with Mr. Mont- 
gomery. 

The Court: Yes; I am inclined to think it is not 
responsive to the question. So that part of the answer 
will go out. 
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Q. By Mr. Paradise: In this conversation with Mr. 
Montgomery, did Mr. Montgomery mention any reason 
why he wanted any of these items excluded? 

Mr. Sturzenacker: Just a minute. I object to that 
as leading and suggestive. 

The Court: No; I don’t think it is leading and sugges- 
tive. 

A. In the telephone conversation I had with Mr. 
Montgomery, at the time that Mr. Ferer and Mr. Clements 
were present in my office,— 

Q. By Mr. Paradise: Pardon me. Is this the same 
conversation as to which you have already testified or an- 
other one? 

A. Naturally, I had a number of conversations and 
this [87] is another conversation. 

QO. Confine yourself to the first conversation with re- 
spect to which you have already testified. 

A. Well, I don’t recall whether he specified why he 
wanted those specific items excepted or not. 

QO. I believe you testified you had another telephone 
conversation with Mr. Montgomery on December 8th, 
when Mr. Clements and Mr. Ferer were present in your 
office, is that correct? A. January 8th? 

Q. Yes: is that correct? A. “Dhattisenient. 

Q. Did you put in the call to Mr. Montgomery in 
the presence of Mr. Ferer and Mr. Clements? 

A. Yes, sir. 
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QO. What prompted that conversation? What occurred 
prior to that time which caused you to phone Mr. Mont- 
gomery ? 

A. We were discussing the tanks that we were to 
except and the lines around the tanks and Mr. Clements, 
I believe it was, asked me why we didn’t sell the tanks. 
He was very anxious to obtain those as well as some of 
the other equipment. 

QO. Are you talking now about the six large tanks 
that are listed in the contract in paragraph 1, starting with 
a 55,000 barrel tank? 

A. That is right; those are the six tanks that were [88] 
excepted. 

QM. And what did he state? 

A. Mr. Clements wanted to know why we wouldn't 
sell those tanks. And so I called Mr. Montgomery on 
the telephone and asked him why those tanks were not 
included in the sale and he said he wanted to retain them 
in the event that the wells were ever opened up for pro- 
duction; that those tanks would be used as storage. 

Q. Did you repeat any part of that conversation to 
Mr. Clements and Mr. Ferer? 

A. I repeated the conversation to them as soon as I 
hung up. 

QO. What did you tell Mr. Ferer and Mr. Clements? 

A. I told them that the tanks were not to be sold 
because the production department wanted to retain them 
for storage purposes in the event the wells were re- 
opened. 

The Court: We will take a recess until tomorrow 
morning at 10:00 o'clock. 
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(Whereupon an adjournment was taken until 10:00 
o'clock, A. M. the following day, Friday, September 4, 
1942.) [89] 


Los Angeles, California, Friday, September 4, 1942: 
10:45 A. M. 


(Appearances as last noted. ) 
(Case called.) 


Mr. Krasne: Ready. 
Mr. Paradise: Ready. 


H. E. DAVIS, recalled. 


Redirect Examination, resumed. 


Mr. Paradise: If the court please, before proceeding 
with the examination of Mr. Davis, I want to state that, 
in view of Mr. Krasne’s statement to the court yesterday 
concerning the fact that it was his belief that all that 
were to be tried were the issues of reformation, I believe 
the record should be clear that all of the affidavits and 
depositions which have been admitted in evidence under 
the court’s order, I believe it was, of July 1, as well as 
the oral testimony that is now being taken, are offered 
not only under the issues raised by the counterclaim and 
the reply, that is to say, the two causes of action in the 
counterclaim and the plaintiff’s reply, but also under the 
issues raised by the plaintiff's complaint and the defend- 
ant’s answer and that that was my understanding of the 
court’s order. 

Mr. Krasne: The order that now stands, I believe, is 
[90] that the depositions of Mr. Ferer and Mr. Clem- 
ents are now in evidence, I presume, for all issues, of 
course, subject to our right of cross-examination and mo- 
tions and objections and so forth. And I believe the 
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court’s indication yesterday was that all of the affidavits 
which have been filed by the defendant as well as the 
deposition of Mr. Zeidenfeld are not now to be included 
in evidence and that I was to be relieved of my stipula- 
tion with respect thereto, and that is why we are now 
taking the testimony of Mr. Davis and are about to take 
the testimony of Mr. Zeidenfeld. Am 1 correct, your 
Honor? 

The Court: What other affidavits are there? 

Mr. Paradise: The affidavits of Mr. H. H. Kelly and 
Mr. McGahan. 

The Court: Did we inquire as to the availability of 
those men? 

Mr. Paradise: I don’t believe we did, if the court 
please, but I understand that both gentlemen are in court. 
I doubt if they are subject to draft. 

The Court: I think we ascertained the age of at least 
Mr. Montgomery. JI am not sure whether we inquired 
as to the other gentlemen or not. Mr. Kelly, what is 
your age? 

Mr. Kelly: 51. 

The Court: And are you married? 

Mr. Kelly: Yes, sir. 

The Court: And Mr. McGahan? [91] 

Mr. McGahan: 45. 

The Court: And are you married? 

Mr. McGahan: Yes, sir. 

Mr. Paradise: It was my understanding, if the court 
please, that the chief motive that prompted both the stip- 
ulation of counsel and the order of court in the introduc- 
tion of both the affidavits and the depositions, the vari- 
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ous depositions, was to expedite the matter in order that 
the matter might be properly disposed of and not spend 
so much time before the court in producing testimony. I 
think it is important that that purpose be adhered to at 
this time in view of the war situation and in view of the 


fact that this corporation is engaged largely in the war 
effort and I dislike to take their time from that purpose. 


The Court: I gathered that our procedure with ref- 
erence to the other afhants would be no different than 
that with reference to Mr. Davis. I don’t know why we 
should make any distinction. Do you see any logical rea- 
son for making any distinction between the interrogation 
of the witness now on the stand and that of the other 
two afhants? 


Mr. Krasne: Well, I just didn’t want the record to 
have their affidavits of record. I don’t see how much 
time is going to be saved. I don’t know why I should 
stipulate a record for the other side. The affidavits are 
not that long. We have stipulated with respect to the 
lengthy depositions of our people, of the plaintiff’s wit- 
nesses. I don’t know [92] why the defendant should be 
permitted to try its case by affidavits. The people will 
be available. For instance, I don’t know how much 
time will be saved by reason of the fact that an affidavit 
of Mr. Davis has been permitted to go in the record. 


The Court: It was always understood that you would 
have the time that you did consume on cross-examina- 
tion. There never was any doubt about that. But we 
have saved the time of the direct examination. 


Mr. Krasne: 1, naturally, will abide by the court’s 
ruling. IJ just don’t want to be deemed to have stipulated 
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it and will ask to be relieved of my stipulation because of 
imy understanding but, naturally, I will abide by the 
court’s ruling. 


The Court: I think the same procedure should be 
followed as to the other two affiants. Of course, that 
may mean that we will not reach the testimony of Mr. 
Zeidenfeld. I think we will have to keep in mind that, if 
we can’t take his testimony, in the event of his inability 
to appear, his deposition will become available. 

Mr. Krasne: Our understanding was we would fin- 
ish with Mr. Davis, and Mr. Zeidenfeld is here, and that 
we would put him on the stand. That was our under- 
standing yesterday. 


The Court: Apparently it wasn’t made clear, at least 
in my mind, that you were making any distinction between 
the witness now on the stand and any other person whose 
affidavit [93] has been filed. I don’t see why we should 
make any distinction. 


Mr. Krasne: I think I have been too argumentative, 
which I don’t mean to be, but the reason yesterday was 
that there was some danger of this particular witness not 
being available. And we decided at this stage to do three 
things, first, to take his testimony. Then Mr. Zeidenfeld 
was available for the other side if they wanted to inter- 
rogate him, and he was to come on this morning. And 
they had some reason to take Mr. Montgomery’s testi- 
mony. 

The Court: Don’t you see this risk? On the one 
hand, the deposition of Mr. Zeidenfeld has been taken 
and there has been some cross-examination of him during 
the course of that deposition. You haven’t had the op- 
portunity to cross-examine either Mr. Kelly or Mr. Mc- 
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Gahan. In the event that these men are unable to ap- 
pear at the trial, you may find yourself handicapped 
through failure to cross-examine them now but you have 
had the benefit at least of some measure of cross-exami- 
nation of Mr. Zeidenfeld. So I think the order in which 
witnesses should be interrogated should be that, after Mr. 
Davis has concluded, then either Mr. Kelly or Mr. Mc- 
Gahan may be cross-examined. 


Mr. Paradise: Would the court prefer that rather 
than to hear the testimony of Mr. Montgomery? Would 
the court prefer to postpone that? I was going to sug- 
gest to the court, upon the conclusion of Mr. Davis’ tes- 
timony, that, because [94] Mr. Montgomery is engaged 
in some collective bargaining negotiations, he has ar- 
ranged to be here this morning and for a part of this 
afternoon. 


The Court: I think something was said about the fact 
that Mr. Montgomery might be required to be somewhere 
else. 


Mr. Krasne: Yes. But, in view of your Honor’s ob- 
servation, which I think might have some benefit to us at 
the moment, there are no affidavits of Mr. Montgomery 
on file and I thing the defendant can take its own chances 
as to whether they make his evidence available to the 
court. But, if we are to proceed with other witnesses 
than Mr. Zeidenfeld, I think we should avail ourselves 
of the opportunity to take Mr. Kelly’s testimony, who 
has an affidavit on file, and cross-examine him, and the 
same with Mr. McGahan, and defer Mr. Montgomery. 

Mr. Paradise: [ really object to that procedure, if the 
court please. It is my understanding that the plaintiff 
iiust prove its case on its own complaint and we are be- 
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ing forced to put our case on out of order, and I would 
like to put on the witnesses in the order in which they 
should appear. 


The Court: That would create a problem. We may 
find ourselves occupied with the testimony of certain wit- 
nesses and yet not have the time presently to afford cross- 
examination of Mr. Kelly and Mr. McGahan. I don't 
think that the plaintiff ought to be put to that risk as 
long as you are going to have the beneht of their afh- 
davits as evidence in [95] chief. 


Mr. Paradise: Could the court indicate how much 
time we will have for the presentation of this matter, that 
is to say, will today’s session conclude the matter? 


The Court: I hope so. 


Mr. Paradise: I mean to say, if the matter is not com- 
pleted at the end of today’s session, will the court permit 
more time at this time? 


The Court: It looks like we will have to at least go 
far enough to permit the witnesses who are in the court- 
room to conclude their testimony. 


Mr. Paradise: That is to say, we can go on next week, 
is that correct? 


The Court: Yes. But 1 am not certain aboutjiie 
date. I know it will not be Monday because that is a 
legal holiday and it will not be Tuesday because our law 
and motion calendar will be called Tuesday instead of 
Monday. It may be Wednesday. 


Q. By Mr. Paradise: Mr. Davis, what instructions 
did you receive from Mr. Kelly at the time of the com- 
mencement of this transaction? 
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A. He instructed me that the nianagement desired to 
dispose of certain surface equipment facilities at the Cas- 
malia property and to contact the interested parties to find 
out what. if any, of that surface equipment was to be 
retained on the property. 


Q. What is surface equipment, Mr. Davis? [96] 


Mr. Sturzenacker: We object to that as calling for a 
conclusion of the witness. 


The Court: Are you agreed as to what it means? If 
not, someone versed in this type of enterprise ought to 
be allowed to tell us. 


Mr. Krasne: I think for the purpose of the record, 
so we won't have to interrupt constantly, we should like 
to interpose an objection to any such questions, this ques- 
tion and all similar questions, on the ground that they 
are incompetent, irrelevant and immaterial, it being parol 
evidence and tending to vary the terms of a written con- 
tract that does not contain the words “surface equipment,” 
any such or similar words. 


The Court: I think there may be some confusion 
here. This witness was interrogated about his conversa- 
tions with his superior Mr. Kelly, which involved instruc- 
tions preparatory to negotiating the sale which was ulti- 
mately made to the plaintiff. Now he ts being asked to 
explain the particular term that he claims was used in 
fact in one of the conversations with the plaintiff’s rep- 
resentatives. I don’t think we are here concerned with 
the parol evidence rule. The objection is overruled. Is 
there any claim that this witness is not qualified to an- 
swer, in other words, that the foundation has not been 
laid to show that he knows what he is talking about and 
the meaning of the term “surface equipment” ? 
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Mr. Sturzenacker: Only, your Honor, his own re- 
mark on [97] cross-examination that he wasn’t acquaint- 
ed with the field and knew nothing about it; that he was 
a buyer of equipment and that was all. He has not been 
qualified as any kind of an expert to determine what sur- 
face equipment might consist of. 


The Court: Do you want to lay the foundation by 
this witness or some other witness? 


Mr. Paradise: I will do both, if the court please, be- 
cause I would like to have the court have the benefit of 
this witness’ understanding of the term. 


Q. I believe you have testified that your duties as a 
buyer in the purchasing department also included the sale 
and disposal of salvage equipment, is that correct? 

A.” What is connect. 


©. In connection with transactions for the sale and 
disposal of salvage equipment, have you on occasion used 
the words “surface equipment”? Aa aes 

Q. On how many occasions would you say? 

A. Oh, numerous times. Surface equipment is re- 
ferred to— 

©. Before you answer that, is surface equipment a 
common and ordinary phrase in the oil industry? 

A. Yes; it is. 

Q. Do you know what it means? 

A. It pertains generally to equipment and facilities 
[98] located on top of the ground and, to go further, 
pipelines, some of which might be buried a small amount 
underground. 

Q. Are pipelines considered surface equipment in the 
oil industry? Altes), they are: 
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Q. In the general use of that phrase? 
pw cs (hey are. 


Q. From what other types of equipment do you dis- 
tinguish surface equipment, that it, from what other types 
of equipment in an oil field do you distinguish surface 
equipment ? 

A. May I have that question again, please? 


Q. I will reframe the question. Perhaps it wasn’t 
clear. Are there other types of equipment in an oil field 
which are not surface equipment? ee Ves. 


©. What are they? 
A. There is subsurface equipment. 


Q. Can you give us any illustrations of subsurface 
equipment? 

A. Casing in the well, tubing, sucker rods and deep 
well pumps. 


Q. What is the common and ordinary meaning in the 
oil well industry of subsurface equipment? 

A. Equipment that is installed in a well more, I sup- 
pose you would say, in a vertical position in the ground. 


QO. When you say installed, you mean installed in 
what [99] manner? 
A. By running it in the hole. 


QO. Does it make any difference whether the equip- 
ment which has been run into the hole has been cemented 
in place or fixed in any other manner? 

A. Generally speaking, casing is cemented in the well. 


Q. After you received your instructions from Mr. 
Kelly, did you have any discussions with Mr. Montgoni- 
ery? eo DOSS 
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QO. What was that discussion? Or, first, will you 
state when that occurred in relation to the day when you 
received your instructions from Mr. Kelly? 

A. I think about the first time I talked to Mr. Mont- 
gomery was the latter part of September or the first part 
of October. 


Q. Was that the telephone conversation to which you 
testified yesterday? BO 8665. Sir. 


Q. What did you tell Mr. Montgomery? 

A. That we were making arrangements to dispose of 
certain surface equipment at Casmalia and asked him 
what exceptions there were or what items of equipment 
he wished to retain on the property. 

©. And Mr. Montgomery’s reply was what? 

A. Well, among—lI will change that. There were six 
tanks that he wished to retain and a gas line to supply 
the [100] superintendent’s house with fuel and a water 
line and the water tanks and water pump. 

Q. Was there anything else that occurred at that con- 
versation? 

A. There were to be interconnecting lines which were 


also to be retained around the tanks. 


Q. Was that the complete substance of the conversa- 
tion or was there anything further? 

A. It is my understanding at that time that the tanks 
were to be retained. 


Q. Not as to your understanding, Mr. Davis, but 
merely as to what was said between you and Mr. Mont- 
gomery. 
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A. At that time Mr. Montgomery told me that he 
wished the tanks retained in order that they would be 
available in the event the wells were ever reopened for 
production. 


Mr. Krasne: When was this conversation? 


Mr. Sturzenacker: May I have that answer, Mr. Re- 
porter? 


(Answer read by reporter. ) 


QO. By Mr. Paradise: Perhaps my question wasn’t 
clear. I am still referring to this telephone conversation 
that took place rather than the subsequent conversation 
with Mr. Montgomery to which you testified yesterday. 

A. Well, the conversation that you refer to, I pre- 
sume, is the January 8th conversation. 


Q. No. I was talking about your first conversation 
with Mr. Montgomery after you received your instruc- 
tions from [101] Mr. Kelly. I will restate that. In 
your first conversation with Mr. Montgomery, did Mr. 
Montgomery state the reason why he wanted the tanks 
reserved or excluded from the sale? 

A. I believe he did because it was always my under- 
standing from the time that we first started—or it was 
my understanding after I had talked to him that that was 
the reason why they were being retained. 

Mr. Krasne: We move that the last portion of the 
answer be stricken as not responsive. 

The Court: The part about his understanding will go 


out beginning with the word “because”. 
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Q. By Mr. Paradise: I believe you testified yester- 
day that you had a subsequent discussion with Mr. Mont- 
gomery that occurred on January 8th, is that correct? 

A. That is correct. 

Q. As to which you have already testified. 

At the court’s request, I have produced the contract, 
dated March 12, 1940, between Richfield Oil Corporation 
and W. R. Anderson, doing business under the name of 
Petroleum Service Company. 

The Court: Counsel have seen it, have they? 

Mr. Paradise: Yes. May it be stipulated that this be 
offered in evidence? 

Mr. Sturzenacker: So stipulated. 

Mr. Paradise: I so offer this, your Honor, I believe 
it is Defendant’s Exhibit No. 2. [102] 

The Clerk: Do you wish them lettered? 

The Court: Lettered; yes. The clerk calls attention 
to the fact that in one of the depositions there is a de- 
fendant’s exhibit marked 1. That will have to be changed. 
To what deposition is that attached? 

Mr. Paradise: That is the deposition of Mr. Zeiden- 
feld. 

The Court: As long as the number is to be changed, 
we might just as well call this contract now Defendant’s 
Exhibit A. 
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This Agreement, made and entered into this 12th day 
of March, 1940, by and between Richfield Oil Corpora- 
tion, a Delaware corporation, hereinafter called “Rich- 
field,” having an office and place of business at 555 South 
Flower Street, Los Angeles, California, and W. R. An- 
derson, doing business under the firm name and style of 
Petroleum Service Company, hereinafter called ‘“Contrac- 
tor”, having an office and place of business at Santa 


Maria, California, 


Witnesseth: 


That, Whereas, Richfield desires to engage the services 
of the Contractor to perform certain work upon the oil 
wells located on that certain parcel of real property in 
Santa Barbara County, California, more particularly de- 
scribed as follows: 


Sections 18 and 19, Township 9 North, Range 34 
West, S. B. B. & M., 


and to remove certain equipment hereinafter described 
therefrom and to clean up the premises and restore the 
same to their original condition all in the manner and sub- 
ject to the terms and conditions hereinafter set forth, 


Now, Therefore, in consideration of the premises and 
the mutual covenants and agreements hereinafter set forth, 
the parties hereto covenant and agree as follows: 


1. Contractor shall furnish, supply and install, at Con- 
tractor’s sole cost and expense, all labor, machinery, equip- 
ment, materials and supplies, including fuel, water and 
electricity necessary for the performance of Contractor’s 
work and services hereunder. 
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2. All materials, equipment and appliances to be fur- 
nished, supplied, and installed by Contractor under the 
provisions of paragraph 1 hereinabove shall be subject to 
inspection and acceptance by the representative designated 
by Richfield and in the event of the rejection thereof or 
any portion thereof by said representative because of in- 
adequacy or defectiveness, Contractor shall immediately 
and at its own cost and expense replace the same, which 
replacement shall be subject to the inspection and accept- 
ance of Richfield’s representative. 

3. Contractor covenants and agrees that within five 
(5) days from date that notice is received from Richfield 
to start its operations, Contractor shall proceed diligently 
with the performance of the work in accordance with the 
provisions of this agreement. Contractor further cove- 
nants and agrees that all of said work shall be completed 
not later than ninety (90) days following the date of 
receipt of said notice. 

4. Contractor agrees to perform the following work 
hereunder, which work is hereby defined to include gener- 
ally the dismantling, removal, and disposition of all the 
wooden derricks located upon the land above described 
whether or not now standing; the cleaning out of all cel- 
lars, pits, and sumps, the filling of the same with dirt, 
and the leveling of the same to the natural surface of the 
contiguous land; the pulling of pumps, rods, and tubing 
from all the wells in which such equipment is present; the 
replacing of top flanges on all tubing heads; the plugging 
or capping of all tubing head outlets, excepting only one 
outlet on each well, which said outlet on each well shall 
be fitted by Contractor with valves in good condition; the 
removal from the premises of all pumps, rods and tubing 
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and all junk and debris found in the vicinity of the well 
sites; and any and all acts and steps necessary or proper 
to accomplish the foregoing, all in accordance with good 
oil field practice and as designated by Richfield. All of 
said work shall be performed by Contractor to the satis- 
faction of Richfield and in accordance with the require- 
ments of the County of Santa Barbara, State of Califor- 
nia and of the Division of Oil and Gas of the State of 
California and of any other governmental authorities, and 
including, but without limiting the generality of the fore- 
going, the Fire Warden and the Fish and Game Commis- 
sion. Without in any manner limiting the generality of 
the foregoing, Contractor shall perform the following 
specific work: 

(a) Contractor shall dismantle and burn or other- 
wise remove from the premises all of the thirty-five 
(35) wooden derricks and foundations and appurte- 
nances thereto, whether or not now standing, located 
upon the parcels of real property above described. 

(b) Contractor shall clean out all the cellars, pits. 
and sumps at or near said thirty-five (35) wells and 
shall remove from said land above described and 
dispose of all oil, tar, waste mud, together with any 
other debris cleaned out of said cellars, pits, and 
sumps. 

(c) Contractor shall fill up all the cellars. pits, and 
sumps with good dirt, and shall level off the fills to 
conform to the natural or graded surface of the con- 
tiguous land. 

(d) Contractor shall pull from the following thirty- 
one (31) wells the pumps, rods and tubing listed in 
the following schedule: 
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Contractor shall remove from said land above 
described all pumps, rods and tubing so pulled from 
said wells as aforesaid: provided, however, that Con- 
tractor shall not pull from any of said wells or re- 
move from said land any of said pumps, rods or 
tubing until after Contractor shall have completed 
all the work provided for in subparagraph (a) here- 
inabove; and provided further that Contractor shall 
store upon said land one-half (14) of the tubing 
so pulled from each of said wells until Contractor 
has completed the performance of all of its duties, 
liabilities and obligations under this agreement; and 
provided further that Contractor shall not remove 
from said land such tubing so stored upon said land 
until payment by Contractor to Richfield of the pur- 
chase price therefor as provided in paragraph 15 here- 
inafter. 


Contractor agrees that the work provided to be 
performed by him under the provisions of subpara- 
graphs (b) and (c) hereinabove shall be performed 
by him on a well by well basis concurrently with the 
work to be performed by him under this subpara- 
graph (d). 

Contractor shall not remove from any wells any 
of the casing or liners now installed therein other 
than said tubing, rods and pumps above described. 


(e) It is expressly understood and agreed that in 
connection with the work described under subpara- 
graph (cd) hereinabove Contractor shall not be re- 
quired to engage in “fishing” for any of the pumps, 
rods and tubing in said wells which, prior to the com- 
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mencement by Contractor of such work, shall be 
stuck, frozen, parted or collapsed in the respective 
wells; provided, however, that in the event that any 
of said pumps, rods or tubing shall become stuck, 
frozen, parted or collapsed as a result of the per- 
formance of any of Contractor’s work, Contractor 
shall, at its own cost and expense, perform any “‘fish- 
ing’? operations necessary to remove the same. In 
the event that Contractor shall discover that any 
pumps, rods or tubing shall be stuck, frozen, parted 
or collapsed, as aforesaid, Contractor shall immedi- 
ately report the same in writing to Richfield’s rep- 
resentative. 


(f) After Contractor shall have pulled the pumps, 
rods and tubing strings from said wells as provided 
in subparagraph (d), Contractor shall replace and 
securely attach the top flanges on the respective tub- 
ing heads of each of said wells and shall also attach 
a two (2) inch or larger gate valve in good condition 
to one tubing head outlet on each of said wells, and 
plug or cap securely all other tubing head outlets on 
each of said wells all in the manner designated by 
Richfield’s representative. 


(e¢) Contractor shall remove from the land above 
described any and all miscellaneous equipment of the 
nature of rig irons, sand reels, wire lines and simi- 
lar equipment and any and all junk and debris located 
in the vicinity of any of said well locations. 


(h) Contractor shall not move, damage, disturb 
or remove from the land any pipe lines, tanks, boilers, 
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refinery equipment or any appurtenances thereto 


located upon said land above described. 


(1) Contractor shall furnish to Richfield daily 
during the term hereof a written report specifying 
in detail and in the manner designated by Richfield’s 
representative all work performed by Contractor un- 
der the provisions of this agreement, including a 
schedule of any and all materials removed from each 
well under the provisions of subparagraph (d) here- 
inabove and a schedule of all other equipment re- 
moved from the land under the provisions of sub- 
paragraph (g) hereinabove, which schedules shall 
describe in detail the nature, size and length of each 


item thereof. 


(j) Upon completion of said work as above de- 
scribed Contractor shall remove from said land all of 
Contractor’s tools, machinery, equipment and em- 
ployees and shall leave the premises in a satisfactory, 
clean and uninjured condition. 

5. Contractor shall notify Richfield’s representative in 
advance to witness: 

(a) The burning of any wood or debris; 

(b) The capping of all tubing heads; 

(c) The cleaning out of all cellars, pits, and 
sumps, and the final condition of the same after 
filling, leveling and cleaning up; 


(d) All tubing, rods, pumps and equipment prior 
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to their removal from the land above described under 


the provisions of subparagraphs (d) and (g) of par- 
agraph 4 hereinabove. 

6. Contractor agrees to protect the said land above 
described and all improvements and other equipment 
located thereon, and Richfield Oil Corporation against 
any and all claims of Contractor, laborers, mechanics and 
material men, and against all charges, liens and encum- 
brances of every kind and character arising out of or in 


connection with the performance by Contractor of any 
of Contractor’s work or services hereunder, and to in- 


demnify Richfield and its successors and assigns of and 
from any and all loss, cost, damage or expense arising out 
of or in connection with any such charge, lien or encum- 


brance. 


7. Contractor covenants and agrees to indemnify and 
hold Richfield and its successors and assigns harmless 
of and free from any and all claims, liabilities, obliga- 
tions, and causes of action of every kind and nature what- 
soever for injury to or death of persons, including Rich- 
field’s emplovees, and/or damage to or destruction of 
property, including Richfield’s property and _ property 
owned by any other persons, firms or corporations, arising 
out of or in connection with or resulting from any and all 
acts or omissions of Contractor or Contractor’s employees 
in connection with the performance by Contractor of any 
of the work or services hereinabove provided for. 


8. Contractor covenants and agrees further to place 
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in effect immediately and to maintain in effect at all times 
during the term hereof, at Contractor’s sole cost and ex- 
pense, the following insurance with responsible insurance 


carriers: 


(a) Workmen’s Compensation insurance covering 
all persons employed by Contractor in connection 
with the work and services to be performed under 


the provisions of this agreement; 


(b) Public Liability insurance in amounts of not 
less than $25,000.00 for injury to or death of one 
person and $50,000.00 for injury to or death of more 


than one person in any one accident; 


(c) Property Damage insurance in the stated 


amount of $25,000.00 for any one accident; 


(d) Automotive Public Liability insurance in 
amounts of not less than $25,000.00 for injury to 
or death of one person and $50,000.00 for injury 
to or death of more than one person in any one acci- 


dent; and 


(e) Automotive Property Damage insurance in 
the stated amount of $5,000.00. 


Such policies shall be written by insurance companies 
satisfactory to Richfield. Certificates issued by said in- 
surance companies issuing said insurance policies shall 
be deposited with Richfield, which certificates shall pro- 
vide that ten (10) days written notice shall be given to 
Richfield prior to any cancellation of or material change 
in any such policy. 
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9. Contractor agrees to indemnify Richfield and hold 
Richfield harmless from any and all loss, cost, damage, 
expense, liabilities, and cause of action arising in any 
manner out of or in connection with any suit, action or 
proceeding founded upon any claim that any equipment 
or machinery furnished or used by Contractor in the per- 
formance of the work hereunder infringes any patent or 


patent rights, either foreign or domestic. 


10. Contractor, in performing the covenants and 
agreements of this agreemnt, shall act solely as an inde- 
pendent contractor and not as the servant or agent of 


Richfield in any respect, or for any purpose whatsoever. 


11. This agreement shall be personal to the Contractor 
and shall not be assigned by said Contractor, either volun- 
tarily or involuntarily by operation of law without first 
securing the written approval thereto by Richfield. 


12. Contractor agrees that ali of Contractor’s em- 
ployees engaged in the performance of work covered by 
this contract shall be paid wages not less than the wages 
currently paid by Richfield to similar classifications of 
labor, and Contractor agrees further that Contractor shall 
not require or permit any such employees to work longer 
hours than the hourly scale allowed by Richfield for simi- 
lar classes of labor employed by Richfield. 


13. Contractor agrees to and does hereby accept full 
and exclusive liability for the payment of any and all 


taxes and contributions levied or assessed against Rich- 
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field or Contractor for unemployment insurance and for 
old age retirement benefits, pensions, and annuities im- 
posed by the government of the United States and by the 
government of any state of the United States which are 
measured by the wages, salaries, or other remuneration 
paid to persons employed by Contractor in connection 
with work Contractor is required to perform and have 


performed under the terms of this agreement. 


14. Contractor hereby covenants and agrees to waive, 
and does hereby waive, any right to lien for services or 
Jabor, materials, supplies, equipment, apparatus, or other 
property performed or furnished under the provisions of 
this agreement to which Contractor might otherwise be 
entitled under the provisions of Title 4 of the California 
Code of Civil Procedure, or otherwise, and Contractor 
covenants and agrees further to require or secure from 
any subcontractor performing any portion of said work, 
the waiver of any such right to lien which might other- 


wise accrue to such subcontractor. 


15. Upon completion by Contractor, strictly in the 
manner hereinabove provided, of all of Contractor’s 
duties, liabilities and obligations hereunder, Richfield shall 
execute and deliver to Contractor a Bill of Sale covering 
all rods, pumps, tubing and other equipment permitted 
to be removed by Contractor from said real property un- 
der the provisions of paragraph 4 hereinabove. An in- 
ventory of such equipment prepared from the daily writ- 


ten reports submitted by Contractor under the provisions 
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of said paragraph 4 shall be attached as an exhibit to 
said Bill of Sale. It is expressly understood and agreed 
that Richfield makes no warranties whatsoever, either ex- 
press or implied, with respect to the condition or fitness 
of any of said rods, pumps, tubing or other equipment 
nor does Richfield make any warranties whatsoever, either 
express or implied, that the rods, pumps or tubing listed 
in the schedule provided in subparagraph (d) of para- 
graph 4 are either now located or present in said wells 
or that the same are in condition to be removed there- 
from by Contractor. 


It is expressly understood and agreed that Contractor 
shall not be entitled to receive payment from Richfield 
for the performance of any of Contractor’s services here- 
under and that the execution and delivery by Richfield of 
said Bill of Sale, as aforesaid, shall constitute full com- 
pensation to Contractor for its services. Contractor ex- 
pressly covenants and agrees to pay to Richfield, concur- 
rently with the delivery of said Bill of Sale, a sum of 
money equal to 2¢ per foot for all tubing (including cas- 
ing used as tubing) removed by Contractor from said 
real property under the provisions of paragraph 4 herein- 
above. In addition Contractor shall pay to Richfield the 
amount of any and all taxes levied or assessed by any 
Governmental authority in connection with the sale or 
removal of said rods, pumps, tubing and equipment as 
above provided, expressly including, but without limiting 
the generality of the foregoing, the amount of the Cali- 
fornia Retail Sales Tax applicable thereto; provided, 
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however, that in the event that Contractor shall purchase 
the same for resale Contractor shall execute and deliver 
to Richfield a certificate of resale in the form prescribed 
by the California Retail Sales Tax Act and by the Regu- 


lations applicable thereto. 


16. In the event that Contractor shall be judicially 
declared bankrupt or insolvent or file a voluntary petition 
in bankruptcy, or make an assignment for benefit of its 
creditors, or in the event that Contractor shall at any time 
refuse or neglect to supply a sufficient number of prop- 
erly skilled workmen, except in case of strikes or lockouts, 
or in the event that Contractor shall commit breach or de- 
fault of any of its duties, liabilities or obligations here- 
under and failure to cure or remedy such breach within 
forty-eight (48) hours after written notice thereof by 
Richfield to Contractor, Richfield, at its option, but with- 
out any obligations so to do, may terminate Contractor’s 
employment, and all costs and expenses incurred by Rich- 
field in completing said work and any and all damages 
which Richfield shall suffer as a result of any such 
event or breach or default shall be paid by Contractor 
to Richfield upon demand therefor. In the event of any 
such termination of this agreement Contractor shall not 
be entitled to receive a Bill of Sale from Richfield cover- 
ing said rods, pumps, tubing and other equipment as pro- 
vided in paragraph 15 hereinabove, and Contractor shall 
redeliver to Richfield on said land described hereinabove 


any and all rods, pumps, tubing and other equipment 
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theretofore removed from. said real property by Con- 
tractor. 


17. Neither party hereto shall be liable for any delay 
due to, occasioned or caused by ordinary wear, fire, earth- 
quake, explosion, flood, hurricane, the elements, act of 
God or of the public enemy, action of Governmental au- 
thorities or agents, war, invasion, insurrection, riots, 
strikes or lockouts, or any other cause, whether similar 
or dissimilar to the foregoing, beyond the control of such 
party, and any delay due to said causes, or any of them, 
shall not be deemed a breach of or a failure to perform 
this agreement. 

18. Subject to the provisions of paragraph 11 herein- 
above, this agreement shall enure to the benefit of and 
be binding upon the successors and assigns of the parties 
hereto. 


In Witness Whereof, the parties hereto have executed 


this agreement the day and year first hereinabove written. 


RICHFIELD OIL CORPORATION 
By H. H. Kelly 
CA! 5 


W. R. Anderson 

W. R. ANDERSON, 

doing business under the firm 
name and style of PETROLEUM 
SERVICE COMPANY 


[Stamped]: Deft’s Ex. No. A. Filed 9/4/42. 
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Q. By Mr. Paradise: Showing you Defendant’s Ex- 
hibit A, Mr. Davis, are you familiar with this contract? 


A. Yes, sir. 


Q. Paragraph 4 of this contract provides, in part, as 
follows: “Contractor agrees to perform the following 
work hereunder,’ and then omissions; “the pulling of 
pumps, rods, and tubing, from all the wells in which such 
equipment is present; the replacing of top flanges on all 
tubing heads.” And paragraph 4(d) of the contract pro- 
vides as follows: “Contractor shall not remove from any 
wells any of the casing or liners now installed therein 
other than said tubing, rods and pumps above described.” 
Would you state to the court the difference between cas- 
ing or liners on the one hand and tubing, rods and pumps 
on the other? A. Tubing is— 


Q. Do you know the difference, Mr. Davis? 


A. Yes, sir. Casing is ordinarily cemented in a hole 
[103] and referred to at times as the protective string. 
Tubing is generally used to produce the well through the 
tubing, that is, to bring the oil up through the tubing. 


Q. Mr. Davis, I call your attention to paragraph 4(e) 
of this contract and ask that you read the same. Will 
you read it aloud? 

A. “It is expressly understood and agreed that in 
connection with the work described under sub-paragraph 
(d) hereinabove, contractor shall not be required to en- 
gage in ‘fishing’ for any of the pumps, rods and tubing 
in said wells which, prior to the commencement by con- 
tractor of such work, shall be stuck, frozen, parted or col- 
lapsed in the respective wells; provided, however, that in 
the event that any of said pumps, rods or tubing shall 
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become stuck, frozen, parted or collapsed as a result of 
the performance of any of contractor’s work, contractor 
shall, at its own cost and expense, perform any ‘fishing’ 
operations necessary to remove the same. In the event 
that contractor shall discover that any pumps, rods or 
tubing shall be stuck, frozen, parted or collapsed, as afore- 
said, contractor shall immediately report the same in 
writing to Richfield’s representative.” 

Q. Did you conduct the negotiations for the execu- 
tion of this contract? A. Yes, sir. 

Q. Did you get instructions from any of the depart- 
ments of the Richfield Oil Corporation for the making 
of such [104] contract? A. Yes, sir. 


Q. From which department did your instructions 
come? A. The production department. 

Q. Did the production department instruct you con- 
cerning the inclusion in the contract of the paragraph 
you just read? Pee Ves, sit. 

Q. Will you call attention in the contract to what pro- 
vision you had in mind when you testified yesterday that 
the contractor was not required to pull all of the tubing 
from the wells on the property? 

A. That portion of the contract which states, “It is 
expressly understood and agreed that in connection with 
the work described under sub-paragraph (d) hereinabove, 
contractor shall not be required—” 

Q. Is that the one you just read? 

A. Yes; that is right. 

Q. Is there any other provision of the contract to 
which you had reference? A. Not that I know of. 


Richfield Oil Corporation, a corporation 281 


(Testimony of Harold E. Davis.) 

Q. Calling your attention, Mr. Davis, to Plaintiff’s 
Exhibit No. 4, which is the contract between Richfield 
and Aaron Ferer & Sons, and to the map attached there- 
to as Exhibit A, will you point out to the court on this 
map any gas lines extending from the other gas line to 
which reference was made by the legend on the map, 
which reads, “And any [105] extensions of gas line nec- 
essary to furnish gas to Duncan’s house’? 

A. On this map you will note that this line is a 2-inch 
gas line. 

Q. Are you referring now to the line in red that leads 
up to Weil No. 36? 

A. Well No. 36. This line also extends on in this 
direction. 

The Court: That is, to the lower end of the map? 

A. That is right. 

Q. By Mr. Paradise: That is in an easterly direc- 
tion, is it not? 

A. In an easterly direction and then runs north to 
Well No. 44 and it is indicated on this map that there is a 
connection there. 

Mr. Krasne: For the purpose of the record, the line 
that the witness is now indicating is in red, is that cor- 
rect? 

A. That is right. We stopped here and put in this 
stipulation or this provision, rather. 

Q. By Mr. Paradise: Which provision? 

A. That states, “And any extensions of gas line nec- 
essary to furnish gas to Duncan’s house.” 
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Q. Does the same line extend beyond? 

A. This line extends on beyond Well No. 44 and ap- 
parently is split up in two lines and it goes on to Well 
No. 46. This is the same 2-inch gas line extending on 
here [106] and from there it goes up to a boiler house 
apparently. 

Mr. Paradise: That is all. 

Recross-Examination. 

Q. By Mr. Sturzenacker: Mr. Davis, when did Mr. 
Montgomery tell you or anybody tell you to exclude these 
gas lines or this gas line running to Mr. Duncan’s house? 

A. He first told me in our conversation which oc- 
curred sometime during the latter part of September or 
the first of October. 

©. You read Mr. Ferer’s offer of December 2nd that 
has been introduced here as Plaintiff’s Exhibit No. 2? 

A. Yes, sir. 

Q. Nothing was said in there about reserving the gas 
line, was there? A. J don’t remember. 

Q. Look at it. A. That is right. 

Q. You had a telephone conversation with Mr. Ferer 
about the 2nd of January, which is the same date, for 
your recollection, that you wrote the letter Plaintiff's Ex- 
hibit No. 3. Did you speak to him at that time about 
reserving the gas line? A. I don’t know. 

Q. 1 show you Plaintiff’s Exhibit No. 3 and ask you 
if you said anything in there about reserving the gas 
line. [107] A. Apparently not. 
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Q. On the 8th of January, when Mr. Ferer and Mr. 
Clements came to your office and gave you the check for 
$22,000, did you have any conversation with them at that 
time about reserving the gas line? 

A. I may have. I don’t remember. 


Q. You wrote a memorandum when they were there 
at that time, did you? A. That is right. 


Q. Will you look at that, Plaintiff's Exhibit No. 1, 
and tell me if there is anything on there that says any- 
thing about reserving the gas line? Aw No, sir. 


Q. Isn’t it a matter of fact that the first time you 
heard anything about reserving that gas line was after 
you had accepted Mr. Ferer’s bid and received his money? 

Eremerio: 1 don’t think it is. 


Q. But you never discussed with Mr. Ferer or any- 
body connected with his organization the question of re- 
serving that gas line? 

A. Mr. Ferer got most of his information on which 
he based his bid from Mr. McGahan. 

Mr. Sturzenacker: I move that answer be stricken as 
not responsive and a conclusion of the witness. 

The Court: It may go out. 

Mr. Sturzenacker: Will you read the question to the 
[108] witness? 

(Question read by reporter.) 

A. Not that I recall. 

Q. You testified this morning that in your first con- 
versation with Mr. Kelly he told you to make arrange- 
ments or to start to make arrangements to sell the sur- 
face equipment of the Casmalia lease, is that right? 

A. That is correct. 
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Q. And that was sometime in August or September, 
1940? A. That is correct. 


Q. Now, again, I ask you this. You read the com- 
munication of Mr. Ferer which was received in your of- 
fice on the 11th of December, the bid, did you not? 

A. Yes, sir. 

The Court: Will you give us the exhibit number? 

Mr. Sturzenacker: Exhibit No. 2. 


Q. Is there anything you recall in this document that 
says anything about purchasing the surface equipment on 
the Casmalia property? A. No; there isin 

Q. Asa matter of fact, it says the refining and pro- 
ducing property, does it not? 

A. I believe it does. I don’t remember the words. 

Q. And is there anything in your acceptance of the 
2nd which—I will withdraw that question. Did you say 
anything in your telephone conversation with Mr. Ferer 
on the [109] 2nd of January about Mr. Ferer only pur- 
chasing the surface equipment on the Casmalia property? 

A. I don’t believe I did. 

Q. And is there anything in your Exhibit No. 3, 
which is the letter of the 2nd of January, that says any- 
thing about Mr. Ferer purchasing only the surface equip- 
ment? A. No. 

Q. And is there anything in your note or memoran- 
dum of the 8th day of January, Plaintiff's Exhibit No. 1, 
that says anything about just purchasing the surface 
equipment ? 

Mr. Paradise: If the court please, I object to this 
line of questions and move to strike the answers to them 
on the ground that it is either calling for a conclusion of 
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the witness as to what the document means or else the 
instrument speaks for itself. If Mr. Sturzenacker is 
merely trying to bring out the fact that none of those 
three exhibits he is questioning the witness about uses 
the words “surface” or ‘surface equipment’, I will will- 
ingly so stipulate but to ask the witness the questions 
which he has is calling for the conclusion of the witness 
as to the meaning of that particular document. 


The Court: I think the fair meaning of the testimony 
and all counsel really means is that the term “surface 
equipment” is not used in any of the exhibits referred to 
and that that is all the witness means by his testimony. 


Mr. Paradise: Yes. [110] 
Mr. Sturzenacker: That is satisfactory. 


QO. Mr. Davis, as I recall your testimony, and correct 
me if I am mistaken, on the 8th, Mr. Clements and Mr. 
Ferer caine to your office in response to the letter which 
you had written on the 2nd, telling them to come in within 
10 days with a check for $22,000 and to deliver the check 
to you, and you made up this memorandum, and then some 
conversation was had between you and Mr. Clements rela- 
tive to the sale by Richfield and the purchase by Ferer of 
some of the excepted property, to-wit, the tanks, is that 


right? A. That is right. 
Q. And it was at that time you called Mr. Montgom- 
ery? A. That is right. 


Q. And at that time that you talked about those tanks 
the check had been delivered and your memorandum had 
been delivered to Mr. Ferrer? 

A. Which memorandum is that? 
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Q. The memorandum of January 8th, which is just a 
receipt for the sale of the material and equipment of the 
Casmalia, Exhibit No. 1. 


The Court: Do I understand the question is did the 
conversation between the witness and Mr. Montgomery 
over the telephone, in the presence of Mr. Ferer and Mr. 
Clements, take place after this receipt had been given to 
those gentlemen? Is that the question? 


Mr. Sturzenacker: That is the question. [111] 
A. Would you term this a receipt? 


Q. Well, a document. I will withdraw the word “re- 
ceipt” and let’s call it a document rather than a receipt. 
It is not a receipt. 

The Court: What is the exhibit number? 

Mr. Sturzenacker: Exhibit No. 1. 

A. There has been so much confusion, may I] have the 
question again, please? 


QO. Yes. 
(Question read by reporter. ) 


©. The word “receipt” is withdrawn and the words 
“Exhibit No. 1” are to be used. 

A. The conversation took place before this Exhibit 
No. 1 was drawn up. 


©. And before or after the check was delivered by 
Niseiterers 

A. Well, during the meeting. J think their main pur- 
pose or primary purpose in coming in there was to de- 
liver the check and it was during that particular time we 
discussed these various things and eventually wrote up 
this Exhibit No. 1. 
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Q. In other words, the reason for their visit there 
was to comply with your letter of January 2nd—I speak 
of it as your letter, although it is signed by Mr. Kelly—to 
come in with a check? A. Yes) site) 

Mr. Paradise: May I have that last answer, please? 

(Answer read by reporter.) 

The Court: Read the question and the answer. 

(Record read by reporter.) 


QO. By Mr. Sturzenacker: Mr. Davis, you are fa- 
miliar with what is necessary to produce oil wells, aren’t 
you? A. Toa certain extent; yes. 

Q. And you are familiar with this Anderson contract? 

A. Yes, sir. 

QO. Is it true that you can produce oil wells without 
the use of tubes or sucker rods, that is, that you can pro- 
duce the oil wells in that field that were drilled there with- 
out the use of sucker rods or tubes? 

Mr. Paradise: I object to that question on the ground 
there is no proper foundation. Mr. Davis has testified 
that he is a buyer and, while he is familiar with the equip- 
ment in an oil well, he has not been qualified as an ex- 
pert on the production of oil from wells. 

The Court: I am inclined to think there is merit in 
that criticism. Perhaps both sides can agree. [Is there 
any mystery about this? 

Mr. Paradise: Certainly, none. Mr. Montgomery will 
be the next witness, if the court please, and he can testify 
in detail about the production. 

Mr. Krasne: | think this line of interrogation goes to 
the credibility of this witness, your Honor. [113] 
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Mr. Sturzenacker: That is right, your Honor. 

Mr. Krasne: The witness has testified that he had cer- 
tain beliefs and understandings about what was to be sold 
and what wasn’t and that these wells were to be reopened, 
and I think it is perfectly proper to find out from him 
if he didn’t know, as a matter of fact, that he had already 
sold things out of the wells that would be essential and in- 
dispensable to the operation of the wells. I think it def- 
nitely goes to his credibility. 

The Court: I think the question is still open to the 
criticism as to whether or not the witness has shown him- 
self qualified as to what is essential to produce oil from a 
well. 


Mr. Sturzenacker: All right, your Honor. 


Q. Mr. Davis, do you know whether it is necessary 
to have a derrick on wells, such as were located on the 
Casmalia property, in order to produce oil from the wells? 

A. It is not always necessary. 

Q. Do you know of any well in that territory being 
produced without the use of a derrick? 

A. Iam not familiar with the entire field. 

Q. This contract provides—you read certain portions 
of it and I am calling your attention to page 3 and to the 
paragraph designated as paragraph (a). You are familiar 
with that clause, are you? BES. Sir, 

©. And under that clause he was to dismantle all of 
the [114] derricks, was he not? 

A. That is correct. 
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Q. And he was to take it away and burn up all of the 
wood and refuse resulting from that? 


A. That is correct. 


Q. And under paragraph (b) he was to clean out all 
of the cellars, pits, and sumps, and dispose of all the oil, 
tar and waste, wasn’t he? Ay That isscorrech: 

©. And he was to fill up all of the cellars, pits, and 
sumps, was he not, under this contract? 

Peeeeiiiat is correct. 


Q. And you required him under this contract to leave 
the tubing and the sucker rods on the property until 
such time as he had completed this work, didn't you? 

fee What is right. 

©. Were your instructions from Mr. Montgomery in 
the producing department that you were doing this for 
the purpose of getting the wells ready to produce? 

A. I didn’t question the reasons why they were re- 
moving the tubing and sucker rods. 

Q. Did the production department tell you to have the 
tubing and the sucker rods removed, the derricks pulled 
down, the cellars and pits filled up and the sumps cleaned 
out and filled? Is that correct? 

Pee hatis correct, [115] 

Q. There was nothing up to this time, up to the time 
of the Anderson contract, Defendant’s Exhibit A, where 
your department had sold anything off of the premises, 


was there? 
A. | don’t know. I can’t answer that question. 
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Q. Well, in connection with the producing equipment 
there, had you sold anything off? 

A. It is still impossible for me to answer. 


©. Did you know it was necessary to use pumps to ex- 
tract the oil from the ground in this field? 


Mr. Paradise: I object to the question, if the court 
please, on the ground this witness has not as yet been 
qualified as an expert on the production. 


The Court: As to that question, I think he can very 
well disclose whether or not he is sufficiently informed. If 
he answers one way, it will indicate he claims to be in- 
formed and, if he answers otherwise, it will indicate he 
doesn’t know. 


Mr. Paradise: Perhaps I misunderstood the question 
but I thought it assumed— 

Mr. Sturzenacker: I asked him if he knew. 

Mr. Paradise: To make the objection clear, if the court 
please, I think there is a lack of foundation because as the 
court knows, oil fields are entirely different, that is to say, 
one oil field may not be representative of another. These 
particular wells, as is already in evidence, were drilled 
from 1916 to 1922 and 1923 and the manner of [116] 
production of wells drilled under an entirely different 
method, that is to say, cable tool wells, as these wells were 
drilled and as appears in the affidavit, might be different 
and might produce in a manner entirely differently. And, 
unless this witness has been qualified as to those matters, 
T can't see that he can testify as to these particular things. 


The Court: May we have the pending question read? 


(Question read by reporter.) 


Richfield Oil Corporation, a corporalion Zo] 


(Testimony of Harold E. Davis.) 
The Court: I think he may answer whether he ha- 
knowledge of the subject. If he has no knowledge, that 


will end the matter. 


A. The only knowledge I have would be an indication 
that there were pumps and sucker rods and tubing in the 
wells. Other than that, I would have no working knowl- 


edeeroi the field, 


(eee, Mr. Sturzenacker: In other Swords es inesrac: 
that your inventory showed that there were tubes and 
sucker rods and pumps in the wells would indicate to you 
they were necessary in order to produce those wells? 


Peele would assume that. 


(ela this conversation on the Sth of Janna = aoe 
Mr. Ferer and Mr. Clements were present in your office 
aid you had this telephonic conversation with Mr. \lont- 
geomery, did Mr. Montgomery say that he wanted to keep 
the tanks there for storage in the event they reopened the 
field ? 

A. In the event they reopend the wells for produc- 
tome | 117 | 

©. That they reopened the wells ? 

A. That is right. 


Q. From that you drew the conclusion it was from the 
wells that were already drilled on the property. did vou? 

pee iat is correct, 

QO. You knew there were pipelines running from tw e 
wells to certain storage tanks, did you not? 

iver Les, Sit. 
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©. And you meant in this sale to include those pipe- 
lines running from those various wells to production tanks, 
did you not? Pe Thain. 


OQ. Mr. Montgomery didn’t tell you to reserve those 
pipelines from those wells to tanks, did he? ANG 


Mr. Paradise: To which tanks? 
Mr. Sturzenacker: The storage tanks. 
Mr. Paradise: Do you mean the six excluded tanks? 


Mr. Sturzenacker: No; any storage tanks. 


©. You are familiar with the rest of the bids that 
have been received by your company, are you not? 
A. Yes, sir. 


©. Mr. Paradise has produced a group of bids and I 
understand a great many of these bids are bidding on just 
partictlar apueles#ais that right? 

AL What iseeanrect- [118] 

©. And that there are only approximately three bids 
that were bidding on the whole equipment, is that right? 

A. I don’t know how many there were; three or four. 

©. Mr. Paradise just handed me a group of them and 
T will show you one of the Western Oil Fields Supply 
Company and one of R. Levinson and one of Dulien Steel 
Products, Inc., and ask you to examine those bids and tell 
me if those were three that were received by you for the 
purchase of the equipment at Casmalia. 

A. Yes, sar. 

Q. Do you know or now remember of any other bids 
that were received for the purchase of all the equipment 
at Casmalia or the equipment you were offering at Cas- 


fala 
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Mr. Paradise: That assumes a fact not in evidence. 
does it not?) Are you placing any interpretation by that 
question on these three particular ones? 


Mr. Sturzenacker: No. 


©. For your information, J] have glanced through 
these bids Mr. Paradise has handed me and I do not find 
any that apparently bid on all of the property. One bids 
on the warehouses and so forth. 

A. Yes. May IT have that question again, please? 

ei. Sturzenacker: Willyousread i: 


(Question read by reporter.) 
ee NO. 


©. Calling your attention to the first one that you 
have [119] in your hand, which is a handwritten letter ad- 
dressed to Richfield Oil Corporation, dated November 22, 
1940 and signed R. Levinson, I will ask you, refreshing 
your memory from that, what was his bid? 

mir. Paradise: B@fonemiie svitnessstcsiinesml stomtic 
contents of the document, are you offering these in evi- 
dence? 

Mr. Sturzenacker: They are your files. I don’t know 
whether I should offer them or not, Mr. Paradise. I was 
merely asking the witness to refresh his memory from 
these bids rather than to clutter up the record. J don’t 
think it will be necessary to clutter up the record with 
these bids. He said yesterday he couldn't recall because 
they were in writing. 

Mr. Paradise: I will object to any oral testimony con- 
cerning the bids and also object to the introduction of the 
bids in evidence, if the court please. 


Mr. Sturzenacker: I will withdraw the question. 
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Q. Will you glance through these three bids which you 
have in your hand and, from glancing through these and 
reading them through, would you now be able to answer 
a question as to what was the amount of other bids re- 
ceived from other people for the purchase of the equip- 
ment at Casmalia? 


Mr. Paradise: I will object to that on the same ground, 
if the court please. It is asking for the contents of a writ- 
ten instrument. The plaintiff is not offering the [120] 
instrument before the court. If he were, I would object 
on various grounds, including the immateriality of the 
bids as a part of this issue between the plaintiff and the 
defendant. 


The Court: Assuming that the plaintiff were to offer 
the contents of some of the bids, upon what theory would 
you present the evidence? 


Mr. Sturzenacker: The only theory is that, these bids 
being half the amount of the bid of Ferer & Sons, it 
should have indicated to this witness, who was accepting 
this bid, that, when Ferer & Sons bid $22,000 as against 
bids of $12,000 and $7,000 from other people, there was 
some difference in the property which the purchasers in 
the various instances wished to acquire. 


The Court: Do I understand that among the bids to 
which you are now referring, which are not vet in evi- 
dence, two different bidders offered, respectively, $7,000 
and $12,000 for the identical property? 


Mr. Sturzenacker: That is correct. 


Mr. Paradise: I must object to that— 


Richfield Oil Corporation, a corporation 295 


(Testimony of Harold E. Davis. ) 

The Court: Do you think that the argument about the 
discrepancy in the figures is equally applicable to the two 
bids for $7,000 and $12,000, respectively? In other words, 


where will it lead us? 


Mr. Sturzenacker: It leads to this, your Honor. Mr. 
Davis has indicated that he discussed with Mr. Clements, 
associated with the plaintiff in this action, the purchase 
of [121] this equipment; that he also communicated to 
Mr. McGahan, of Long Beach, the fact that this equip- 
ment was for sale. The affidavit of Mr. McGahan and 
the depositions taken by the defendant indicate that in 
their defense of reformation of the contract they will at- 
tempt to show that McGahan furnished Aaron Ferer, 
the plaintiff in this action, with certain information about 
certain equipment that was to be sold. It will be our con- 
temuiom that we received our intormation from Mr. Davis. 
Mr. Davis says he didn’t discuss this sale with other 
people except Mr. Clements and Mr. McGahan, their owi 
agent. It is our contention that our information came 


from Mr. Davis. We bid on the equipment that Mr. 
Davis said was for sale and we bid on that alone and in 
doing so we offered $22,000, whereas the rest of the bids 
came in from people who had gotten their information 
from Mr. McGahan, which bids called for $12,750, $12,- 
500 and so forth. Well, this other bid was not for $7,- 
100. I notice that they had an additional bid besides that 
of $1,250, making $8,350 all together. I didn’t note that 
they had made a separate bid for 37 boilers. That is the 
reason for this testimony. It should not come until the 
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defendant’s case comes along but we are taking this wit- 
ness’ testimony in order to perpetuate it and out of order 
and, therefore, that is the reason for asking these ques- 
tions. 


Mr. Krasne: I should like to add one more word, if 
[I may, with respect to why this line of evidence should 
be [122] admissible. After all, at least in so far as the 
reformation of contract phase of this litigation is con- 
cerned, we are in equity. The charge is made that a mis- 
take has been made by the defendant and that the plain- 
tiff knew of that mistake or should have known of it. I 
say to your Honor that the shoe is on the other foot. If 
when this witness, who receives bids, receives a bid that 
does not seem to be ambiguous on its face, calling for the 
purchase of everything, and when that bidder, the plaintiff 
in this action, offers $22,000, and when this witness testi- 
fies that he had something else in mind, I think, when he 
realized that the plaintiff was bidding $10,000 more, or a 
$22,000 bid, than the next highest bidder, there should 
have been a duty upon him to sit down with Mr. Ferer and 
say, “I wonder if you are not bidding for more than we 
intend to sell.”’ The discrepancy in figures in the bids was 
so great that this witness or Richfield should themselves 
have done something to have tried to correct the mistake. 
It should have been obvious to him. And I think it is ad- 
missible for that purpose. 

Mr. Paradise: If the court please, I believe this would 
be the most highly speculative and conjectural type of evi- 
dence to be received on an inquiry of this sort. Assuming 
these particular bids were offered in evidence, it would be 
perfectly proper, T presume, for the defendant to bring 
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into court each one of our bidders and find out what he 
had in mind in arriving at that particular amount. The 
amount [123] involved, I presume, is determined by each 
bidder based upon his own circumstances, that is to say, 
that he is buying salvage equipment for resale. If one 
particular bidder has an available market for the product 
and another one does not, the one who has the market will 
bid more. And if one expects higher costs, he will bid 
less than another one. None of those matters enter into 
the good faith of the defendant. Obviously, I will ac- 
knowledge and offer to stipulate that Richfield Oil Cor- 
poration accepted the highest bid and I doubt if counsel 
for the plaintiff would expect the Corporation to do other- 
wise. However, I can’t see any possible merit in putting 
iimtnese Otlter Offers berore the court for the reason it 
would raise various collateral matters and they are too 
speculative and conjectural to have any probative value 
whatsoever and are entirely immaterial in determining the 
intention of this defendant or of the plaintiff as to what 
was covered. The bids themselves don’t show on their 
faces whether the same property was covered or I mean 
whether the particular things were covered or whether it 
was others. And, to make the point clearer, there will be 
before this court, if this case ever gets to the point of 
proof of damages, the question of the costs of abandon- 
ment of oil wells and the question of the comparison of 
the costs of abandonment with the recoverable value of 
the casing. It has been the position of this defendant 
throughout this entire proceeding that the cost of 
abandonment is greatly in excess of the recoverable 
value. [124] If any of these particular bidders who have 
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bid $8,000 and $12,000 were familiar with the costs ot 
abandonment of oil wells, that itself might have entered 
into the question as to what they bid, in other words, the 
costs of the work involved as compared with their ex- 
pectation of over-a!l recovery. For that reason I say that 
the bids are both speculative and conjectural and entirely 
immaterial. 

The Court : Are you offering certain partichlargigiger 

Mr. Sturzenacker: The question is really, as I stated 
to the witness, after reading these bids over, can he re- 
fresh his memory, which he couldn’t do yesterday, as to 
the amount of these respective bids. 

The Court: I think the objection is well taken seman 
as it undertakes to go into the contents of written instru- 
ments. And that brings us back to whether or not you 
are proposing to offer in evidence the written documents. 

Mr. Sturzenacker: Your Honor, at this time we wil! 
offer these three documents as one exhibit. 

The Clerk. Platatii's Exhibit No, 5. 

Mr. Paradise: The same objection. 

The Court: Let me see them. They may be marked 
for identification and the objection is sustained. They 
may be marked for identification only. 

Q. By Mr. Sturzenacker: Mr. Davis, at this time 
can you tell me what the next highest lump sum bid as re- 
ceived by Richfield for this property was? [125] 

Mr. Paradise: I object to the question on the same 
grounds already stated and on the further ground of lack 
of proper foundation. 

The Court: Sustained. 


Richfield Ou Corporation, a corporation 209 


(Testimony of Harold E. Davis.) 

©. By Mr. Sturzenacker: Do you know, 2s a matter 
of fact, the next highest bid received was $12,750? 

Mr. Paradise: The same objection. 

The Court: Sustained. 

Q. By Mr. Sturzenacker: Do you know of any other 
bid that was received by Richfield, except the Aaron I*crer 
bid, higher than $12,500? 

Mr. Paradise: The same objection. 

The Court: Sustained. 

Mr. Krasne: Wi5ull counsel stipulate that these three 
particular bids which have been introduced for identifica- 
tion were taken from a group of bids that counsel pro- 
duced? And will counsel stipulate that the three which 
have so been introduced for identification represent the 
highest bids, lump bids or the only lump bids, that were 
made? 

Mr. Paradise: Perhaps I haven’t made my objection 
clear. JI won't stipulate to anything concerning the con- 
tents of the documents. I will stipulate to the fact that 
Richfield accepted the highest bid that was offered but 
whether the offers were on the same basis or on different 
bases, there is nothing before the court as to that. 

©. By Mr. Sturzenacker: Have you any way of de- 
ter- [126] mining what the next highest bid was except 
by the use of the bids which I handed you a few moments 
ago? A. No. 

©. Mr. Davis, you commented a little while ago on a 
conversation that you had with Mr. Montgomery relative 
to these tanks and you placed that conversation as of the 
Sth day of January, at the time Mr. Ferer and Mr. 
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Clements came to your office and delivered the check for 
the $22,000. Refreshing your memory, did you after- 
wards have a conversation with Mr. Ferer anda 
Clements, in the office of Mr. Paradise, at the time the 
formal contract was written? A. About the tanks? 


©. Did you actually have a conversation about any- 
thing ¢ i (Oley ES 

©. And isn’t it a fact that at that time you picked up 
the telephone and called Mr. Montgomery and asked him 
if he wanted to sell those six storage tanks on the Cas- 
malia property? 

A. Not in Mr. Paradise’s office. 

©. You didn’t have that conversation in Mr. Para- 
dise’s office? vee Not that lerecalll 

QO. At the completion of the handing of this note or 
memorandum Exhibit No. 1 to Mr. Ferer and Mr. Clem- 
ents, did you have any further conversation with them? 

A. In my office or Mr. Paradise’s office? [127] 


©. In your office, on that date. A. I think not. 

Q. As a matter of fact, didn’t you call Mr. Paradise 
and ask him about reducing this to a formal contract and 
he told you that he was tied up or something of the kind, 
and you told these gentlemen they would have to come 
back again, at which time Mr. Paradise could reduce this 
to a formal contract? 

A. I thought we went up to Mr. Paradise’s office right 
away. 

Q. You what? 

‘AA. T thought we went up to Mr. Paradise’s office right 


away. 
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©. You went up to Mr. Paradise’s office with them 
on the same day? “~. That is correce 


Q. And did you have a conversation with Mr. Para- 
dise and the gentlemen there? A. ThatSiggnient, 


©. And what was said at that conversation? This is 
still on the 8th. 

A. We merely discussed the formulation of the con- 
TCL. 

©. And did Alr. Paradise make any notes or record 
Gi it? Pee 1 presume me did. 

©. Did you hand him the offer at that time? 

a. What offer was that? [128] 

©. The offer of Mr. Ferer, heretofore introduced as 
Pe ieie NO. 2, the oliemot Herer & Sons to purchase tis 
for $22.000, on the 10th day of December. 

A. I don’t think J showed Mr. Paradise that offer. 

Q. Did you show him a copy of your memorandum 
that you had handed to Mr. Clements and Mr. Ferer that 
day? A. Nes cir. 

©. And did you say anything to Mr. Paradise about 
drawing a contract between Ferer and the Richfield Com- 
pany about selling this property? Al Wes 

©. Did you tell Mr. Paradise about excluding various 
things from the contract? 

A. I believe that was covered in Exhibit 1. 

QO. And did you tell Mr. Paradise that Richfield was 
selling to Mr. Ferer everything except those excluded 


items? 
\. I don’t remember just how that thing was worded. 


That was just a general outline of the proposed contract. 
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©. Did you tell him that you were selling, subject to 
the exceptions noted in the memorandum, all the equip- 
ment and facilities now located on the land described, the 
Casmalia property? 

A. May I see that exhibit and I can answer the ques- 
tion? 

The Court: For the purpose of the record, will you in- 
dicate what the witness is examining? 

Mr. Sturzenacker: Exhibit No. 1. [129] 

A. Now, may I have the question again? 

Nir. Sturzenacker: Wié6ill you read the question tomer. 
witness? 

(Question read by reporter.) 

me lt ic covereaminethis exhibit: 

Nr. Krasne: I want to interrupt. I think the record 
should show that there are signals going on between this 
witness and Mr. Kelly that ] see. And, if they contume 
! shall have to ask the court to exclude all witnesses from 
this courtroom. 

The Court: Now, that is a very serious charge, Mr. 
Krasne. 1] think you should amplify that statement in 
fairness not only to yourself but to the witness on the 
Stand and to Mr, Nellyethe centleman rererredire: 

Mr. Krasne: I will state to the court, and | will state 
it under oath, that, while this witness was hesitating in 
replying to this question, I saw Mr. Kelly go like this to 
him. Now. I think that I owe it to my client and to the 
court to call that to the court’s attention. I don’t say that 
T am infallible in my observations and I may be in error 
but that is what I saw, and I owe it to my client to call it 
to the court’s attention. 
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The Court: I will ask Mr. Kelly to step forward. You 
just heard the statement made by one of plaintiff’s coun- 


sel. What have you to say? 
Mr. Kelly: I absolutely deny it, definitely. [130] 
The Court: And, Mr. Davis, what have you to say? 
A. I wasn’t even looking at him. 


The Court: Do you wish to go any further in the 
matter, Mr. Krasne? 


Mr. Krasne: Your Honor, I think I have done my 
duty. I have called the court’s attention to it and, if I am 
in error, I will apologize. But I think Mr. Kelly should 
be very careful about making any gestures that might be 
misconstrued or misinterpreted. I certainly didn’t make 
that statement to the court to try to make an impression. 
There is no jury here. I saw it and what I saw I reported 
romt Me ncOuUrt. 

The Court: Do you recall making any motions that 
you intended to be conveyed to anybody in the courtroom? 

Mr. Kelly: Definitely not. 

The Court: For the present, I see nothing further to 
be done in the matter. 

Mr. Sturzenacker: May we have the question, Mr. Re- 
porter, the last question? 


The Court: I think we shall have to defer further in- 
terrogation for the present. We will take a recess until 
2:00 o’clock this afternoon. 

(Whereupon a recess was taken until 2:00 o’clock p. m. 
of the same day.) [131] 
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Afternoon Session 
2:00 O'clock. 


(Appearances as last noted.) 


The Court: May we have the witness resume the 
stand? 
lsBAa, IDV LS, 
recalled. 


Recross Examination 
resumed. 


Mr. Paradise: If the Court please, I am gravely con- 
cerned over the charge that was made by Mr. Krasne just 
before the close of the morning session. I must apologize 
for not making a statement about it earlier but I was taken 


completely by surprise. As I recollect it, | was reading my 
notes at the time. JI would like the privilege, if the court 
please, in fairness both to the court and to both sides, to 
have Mr. Kelly be examined under oath, if the court feels 
that it is proper. The court has already examined Mr. 
Kelly by direct questions but Mr. Kelly was not at that 
time under oath. And I would like to examine Mr. Davis 
further on that same proposition, on the same subject mat- 
ter 


The Court: I see no occasion for going further in the 
matter. In other words, it is conceivable that in the pres- 
sure that is entailed in the trial of a case impressions are 
cained. A man might be moving around in his seat in the 
[132] courtroom and create one impression in the mind 
of one onlooker and an altogether different impression in 
the mind of someone else and yet be wholly innocent in 


Richfield Oil Corporation, a corporation 305 
(Testimony of Harold E. Davis.) 


moving about. It is like what sometimes amuses one per- 
son has an altogether different effect on someone else. So 
I am satisfied that there is nothing further that need con- 


cern Us. 


Mr. Sturzenacker: Mr. Reporter, may we have that 
last question that was unanswered? 


(Record read by reporter.) 


QO. By Mr. Sturzenacker: And your best recollection 
at the present time is that you did not show Mr. Paradise 
the offer of Ferer & Sons on the 10th day of December or 
nicwdcceptancenolmtmemomer Dy tne Richuield Corporation 
on the 2nd day of January? 

A. On the occasion of that particular meeting, you 
mean, don’t you? 


OO. WER Eeeliiiaieis (correct. 

The Court: May we have the exhibit numbers of 
those two instruments? 

Mi ouimrzenacker: Exhibits 2 and 3. We offer iax- 
Mbit Ne. 2 and the acceptance, it being Exhibit Nows, 


©. At the time of making this Ferer deal, had Mr. 
Anderson completed his work on the property? 


The Court: When you say at the time of making the 
Ferer deal, are you referring to the entire period of 
negotiations? [133] 

Mr. Sturzenacker: No. I had better withdraw that 


question. 


QO. On January 8th, at the time Mr. Ferer and Mr. 
Clements brought the money to your office— 


Pe LOA 
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QM. 1941—had Mr. Anderson completed his work on 


the property: A. Ves, (sie 
©. Had all or the demrichcesecn removed: 
mu Yes nthiey aaa: 
QO. Had all— 
A. May I make a statement there? 
Ome: A. My records indicate that they had. 
©. When you were up there in September, had all of 


the derricks been removed? 


A. JI didn’t see any still standing. 


Q. You told us you didn’t go over all of the property, 
did your A iat 1s cornet, 


©. Your records indicate that Mr. Anderson had 
finished his work? A. That is right. 


Oy On January eth? De Vee, 


Q. Do your records indicate that the pits and the [134] 
cellars of the various wells had all been filled as pro- 
vided in the Anderson contract? 

A. My records indicate that all of the work covered 
in the Anderson contract had been completed. 


Q. Including the cleaning out of the sumps and filling 
them? A. ‘That isecorrect, 


Q. Did you know where this loading rack was located? 
A. Yes, sir. 


Q. And how far it was away from the actual lease or 
the actual property upon which the refinery was located? 

A. T don't know exactly how far away that loading 
rack was. 
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Q. Was there a pipeline running from the refinery or 
from the tanks on the property to the loading rack? 

A. I know there was a pipeline from the property to 
the loading rack. 

Q. Do you know how deep that pipeline was buried? 

EweeNo: | don t; 

Q. Your description of surface equipment 1s_ that 
which is above the ground and that which is buried to a 
shallow depth below the ground, is that correct? 

Eee Diiatets correct. 


©. How deep would you say that shallow burying 
would be? A. About two feet. 

Q. Did you know that a great portion—or is it true 
[135] that a great portion of the refining pipes were be- 
low two feet below the ground? 

A. I didn’t know that. 

©. Did you supply Mr. Paradise with the rest of the 
information that is contained in this contract Plaintiff's 
Exhibit No. 4? i INO, sir. 

M. Did anybody in your presence supply him with any 
information relative to this contract? 

Mr. Paradise: May I ask what portions of the con- 
fracievitte oMmzenacker 1s felerring to? 

Mi. Sturzenacker. Amy portion. 

A. May I have that question again? 


Mr. Sturzenacker: Will you read the question? 


(Question read by reporter. ) 
A. Yes, sir. 


QO. Who? A. Mr. McGahan. 


308 Aaron Ferer & Sons, a co-partnership vs. 
‘Testimony of Harold E. Davis.) 


Q. Was that at the same time or when was that? 
A. One time that I know of was at the same time 
when Mr. Ferer and Mr. Clements and Mr. Paradise and 


Mr. McGahan and J all met in Mr. Paradise’s office. 


©. That was about the day the contract was executed 
or very close thereto, was it? 

A. I would say that was the day that we discussed the 
formulation of the contract. [136] 


Q. <And, if I told you that contract was dated on the 
17th of January, would you say it was about that date? 
A. JI would say it was before then. 


©. Before the 17th of January? A. Yes iene 


QO. Did you know that the boilers on the property 
were used or had been used at one time in the production 
of oil from that property? 7A. The boilers 


On Wes, A. No; 1 didn’t know that. 


©. Do you recall of any time prior to the time that 
you gathered in the office of Mr. Paradise, on or about 
the 17th of January, that you ever showed Mr. Paradise 
the offer of Aaron Ferer or the acceptance, which have 
been introduced here as Exhibits 2 and 3? 

A. JI don’t recall ever having showed it to him. 


Q. Do you recall at this conference in the office of Mr. 
McGahan stating to Mr. Paradise, in the presence of Mr. 
Clements and Mr. Ferer, that the only property sold or 
contemplated to be sold was the surface equipment? 

A. Would you mind repeating that question to me? 


(Question read by reporter.) 
A. J don’t recall anv such statement. 
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Q. And you were never present at any other confer- 
ence between Mr. Ferer, Mr. Clements and Mr. Mc- 
Gahan? |137] [ee NO: 

Q. That was the only time you ever saw them together 
in Mr. Paradise’s office? 

A. All five of us; that is correct. 


Mees ottirzenacker>  Uhat is alll 


Redirect Examination. 


Q. By Mr. Paradise: Mr. Davis, I believe you stated 
in reply to Mr. Sturzenacker’s question that you had not 
participated in any conversaticns concerning the exclusion 
of the gas lines. Did I correctly understand your answer? 

Pee iiat iebadenoterantcipated! in atiy’ 

(Ome oe ev oumdiscusc, the exclisigi) 01 tlie gas 
lines with either Mr. Ferer or Mr. Clements on any oc- 
casion? ee OW yes wl dic: 

Q. Will you state when that occurred? 

A. I believe that occurred on the occasion they came 
in and left the check with us for the sale of the equip- 
ment. 

©. In your affidavit, Mr. Davis, I call your attention 
to a paragraph commencing at line 29 on page 3 and ex- 
tending to line 9 on page 4 and ask vou to read that and 
state whether or not that is correct. 

Ap esr ar id 15 Correct. 


QO. I believe you testified this morning as to the com- 
mon meaning of the phrase “surface equipment.’ I will 
ask you if in the common meaning of that expression 
pipelines are [138] ever referred to as surface equip- 
iemte! i Yes= they are, 
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©. Are they ever referred to as other than ‘simmiee 
equipment, that is to say, are they ever referred to as 
sub-surface equipment? 

A. 1 have never heard thenixeferred to as thar 

Q. Is that true regardless of the depth to which some 
ef then may be buried under the surface? 

A. As far as my knowledge is concerned, it is true. 

Mr. Paradise: That is all. 


Recross Examination. 


QO. By Mr. Sturzenacker: After reading your aff- 
davit, does it refresh your recollection as to when you 
first discussed these gas lines or this gas line exclusion 
with Mr. Ferer and Mr. Clements? 

A. Yes; it does. I would like to correct a statement 
which T made this morning regarding those. Not only the 
gas lines but also the water lines and the water pump and 
the tanks. That discussion actually occurred with Mr. 
Montgomery sometime during the first part of January. 

QO. And after your conference with Mr. Clements and 
Mr. Ferer, at which time they delivered the check? 

A. I don’t believe it was after that date. I believe 
it was before that time or about that time. I don’t know 
the exact date. [139] 

Q. Well, what is your best recollection now; that the 
first time you discussed these gas lines with Mr. Ferer and 
Mr. Clements was on the 8th day of January or was it 
at the meeting in Mr. Paradise’s office sometime after the 
&th and before the 17th? 

A. They were discussed at the meeting with Mr. Ferer 
and Mr. Clements both in my office and in Mr. Paradise’s 
office on the same day. 
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Q. And was that discussed with them before you drew 
this memorandum or after, Exhibit No. 1? 

A. I don’t recall that. 


QO. But you did not include the gas line in the imemo- 
Tandunt Exhibit No. lz Ae That is comkecs 


©. You did include the water lines and the pumps, 
however ? pemeahiatealse: 1s correct, 


©. Would that in any way refresh your recollection as 
to whether or not you discussed the water lines on the 
othe 


Mr. Paradise: With whom? 


Om By Mi. Stirzenacker: With Mr, Ferer and Mir, 
Clements. A. The water lines? 


QO. | mean the gas lines. 
A. Well, we still discussed the gas lines at the same 
time. 


(Ome Vac tit aceaeimatier 01 iact, on the othe when 
ieee Ole Clements and Wire Berer were there ven 
actually discussed the water lines and the pumps? 


A. Yes. 


Ome Wameiereai ter in ite iaradise <olicem winemexcon 
all gathered there sometime after the 8th and before the 
17th, the gas lines were discussed? 

A. I believe they were discussed in my office also. 


Q. And you knew when you drew the memorandum 
that the gas line was to be excluded? No NOSE 

QO. Why didn’t you exclude it then? 

A. J undoubtedly forgot it. 

Mr. Sturzenacker: That is all. 
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Mr. Paradise: That is all. Would it be convenient to 
the court and counsel to have Mr. Montgomery testify 
now? 

The Court: About how long do you think the direct 
examination of Mr. Montgomery will be? 

Mr. Paradise: I would say not over half to three- 
quarters of an hour. 

Mr. Sturzenacker: May I inquire if there is any ques- 
tion that Mr. Montgomery will not be here later on, when 
the case is set down for hearing? 


Mr. Paradise: Frankly, if the court please, I am not 
quite sure as to the court’s desires with reference to the 
further conduct of the case. Does the court intent to 
proceed next week with a portion of it and then defer a 
further [141] portion of it until January? 

The Court: The thought is that we shall not be able 
to proceed with the trial of the case to the extent of re- 
quiring the plaintiff to put in its proof because of the posi- 
tion taken by counsel for the plaintiff vesterday. Under 
those circumstances, I indicated that a continuance would 
be granted to permit plaintiff’s counsel to make that prep- 
aration which he said he had been unable to make. That 
would mean that we would not expect plaintiff to go for- 
ward with his case until some later date but that we would 
expect to have the interrogation of the persons whose afh- 
davits were filed and whose cross-examination plaintiff's 
counsel, I] think, is prepared to carry on now. 

Mr. Paradise: If the plaintiff came to this trial on 
the merits, expecting the defendant to proceed with its 
proof on the counterclaim, I can’t quite understand their 
objection to our proceeding in that fashion, that 1s to say, 


Richfield Oil Corporation, a corporation os 


(Testimony of Harold E. Davis.) 

Mr. Zeidenfeld was the one whom the court referred to. 
was he not, as the one who might not be available in 
January? 

gine Court Yes. 

Mr. Paradise: I believe Mr. Zeidenfeld will be avail- 
able for the balance of the afternoon and, if the court will 
adjourn until next week, we can get Mr. Zeidenfeld’s 
testimony before the court before the adjournment to Jan- 
uary and, if possible, I would like to examine Mr. Mont- 
gomery at this time, that is, if satisfactory to the court 
and counsel. [142] 

Mr. Sturzenacker: It doesn’t make any difference to 
counsel. We are perfectly willing to take Mr. Montgom- 
ery’s testimony but I thought, inasmuch as I understood 
we were going to cross-examine those people who had filed 
affidavits, and Mr. Montgomery having no affidavit on file. 
and if he would be available here at the hearing, the de- 
fendant should proceed in the regular manner. 

The Court: Would Mr. Montgomery’s testimony be 
the only testimony you would expect to offer? 

Mr. Paradise: Yes. And |] might say the reason for 
wanting to put Mr. Montgomery’s testimony in at this 
time is that Mr. Montgomery is thoroughly familiar with 
the oil operations which were gone into on cross-examiina- 
tion of the former witness, of which I am afraid the 
former witness didn’t know a great deal, and it might 
clear up any difficulties or confusion in that regard. 

The Court: I think that we had better give counsel the 
opportunity to interrogate and cross-examine those who 
have filed affidavits and have that out of the way first. 

Mer Paradise: All right. 

Mr. Krasne: Mr. Kelly. [143] 
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HERBERT HUDSONBICELLY; 


called as a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 

Q. By the Clerk: Will you state your name? 

A. Herbert Hudson Kelly. 


Cross-E-xaimination, 


Mr. Sturzenacker: Before proceeding with the cross- 
examination of Mr. Kelly, may we refer to the affidavit 
of Mr. Kelly on file and make certain motions to strike? 
On page 2 of the affidavit, line 4, we move to strike that 
portion beginning with the words, “That at no time, either 
before or after the execution of said contract between 
Richfield and Aaron Ferer & Sons, did afhant intend to 
sell to Aaron Ferer & Sons the casing in any of the oil 
wells located upon the Casmalia property, nor did affiant 
intend that any of the wells upon such property be aban- 
doned.”” The motion is made upon the ground that it is a 
conclusion and that it is not based upon any facts. 


The Court: I think that is similar to the language we 
struck out of Mr. Davis’ affidavit. 


Mr. Paradise: Yes. If the court please, since Mr. 
Sturzenacker made his former motion with respect to Mr. 
Davis’ affidavit and asked that a similar statement of in- 
tention be stricken, I have had occasion to examine the 
law on the subject and find that it is a settled rule of 
law [144] that, whenever the motive, belief, or intention of 
a person is a material fact to be proved under the issue, 
it may be proved by the direct testimony of such person, 
whether he is a party to the suit or not. There is a very 
thorough discussion of the entire proposition, as well as a 
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compilation of the cases bearing on that subject, contained 
in Howell v. Mays, 107 Cal. App. 751. That particular 
case was an action by the grantor to set aside a deed of 
conveyance on the ground that there had been no delivery 
of the deed, and the question of the intention of the 
grantor was a material issue, as is the intention in a case 
for reformation. In that case a question was asked of 
the witness as follows: ‘‘When this paper was signed by 
you, that deed, did you intend to convey to them at that 
time the title that you had in the property?’ This was 
objected to and the court, on appeal, held that the ex- 
amination of a witness as to his own intention or his 
own statements was perfectly proper and competent evi- 
dence, and then went into a long, detailed discussion of it. 

Miewcamesrile isecetstortoein the case of Elorton v. 
Winbigler, 175 Cal. 149, which was an action to reform a 
contract. 

One of the earlier cases on the subject is the case of 
People v. Eel River Railroad Co., in 98 Cal. 665. In that 
case the testimony of directors of a corporation as to 
their intention and the intention of the corporation with 
reference [145] to a dedication of a road was held ad- 
missible. 

Since examining those cases, if the court please, I feel 
that the statement in the affidavit is quite proper and 
should not be stricken. 

Mr. Sturzenacker: Our motion is made just a little 
bit differently from that, may it please the court, and that 
is that this statement as it appears in the affidavit is not 
a statement of intention but a conclusion. And the same 
thing was true in the Davis affidavit. 
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The Court: J think we ought to determine to what 
extent this witness had anything to do with the negotia- 
tions leading up to or attending the making of the con- 
tract that is in question here. IJ think that would have a 
bearing. 

Mr. Sturzenacker: J think it may be stipulated that 
this witness had nothing to do with it so far as the 
plaintiff 1s concerned. 

Mr. Paradise: I can’t stipulate to that, Mr. Stirasie 
acker, for this reason, that it appears from the affidavit, 
as I recall it, that the contract was executed by this wit- 
ness and that no other persons who negotiated the con- 
tract, particularly Harold Davis, had any authority or 
power to bind Richfleld Oil Corporation contractually. 
From that the intention of this witness, who is the only 
one who could have bound Richfield in this action, is a 
very material fact in this issue. 

The Court: J think what we ought to do at present 
is [146] this, to deny the motion without prejudice to 
your renewing it. And I will be glad to examine such 
authorities as both sides may wish to bring to the court’s 
attention. May I have those cases again? 

Mr. Paradise: Yes; Howell v. Mays, 107 Cal. App. 
751, and the particular discussion occurs on pages 753 
and 754. At that point a discussion is given of the 
dbo nmient—— 

The Court: No; I don’t want you to go into detail. I 
merely want the citations. 

Mr. Paradise: There is a full citation of the cases in 
that case. The other two cases I referred to are Horton 
v. Winbigler, 175 Cal. 149. and People v. Eel River Rail- 
road Cam Go CaloGsram nageoa?: 
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Mr. Sturzenacker: Going on down on the same page, 
your Honor, to line 16, I move to strike, and perhaps it 
would be a good idea for me to mention the grounds of 
the motion so the court will have them in mind. I move 
to strike the following portion on the grounds that it is 
on information and belief, and, therefore, constitutes hear- 
say and is a conclusion on the part of this witness, and 
that no foundation has been laid for the reception of such 
testimony and the witness is unqualified to so state. It 
begins with the words, “That afhant was and is informed 
that the production of oil from said wells was discontinued 
on or about October of 1925 because of a decreased mar- 
ket value at such time for such oil. That afflant was and 
is informed that at the time [147] of the cessation of 
such production activity, the reservoir of oil underlying 
such property had not been exhausted and at such time 
there remained and now remains a reservoir of oil under- 
lying said property valued at approximately $3,000,000, 
which reservoir is owned by Richfield Oil Corporation. 
That said wells are not now abandoned and affant is in- 
formed by the production department of Richfield Oil 
Corporation that said wells may be operated for the pro- 
duction of oil therefrom.” It is our contention that is 
strictly a hearsay statement. He is not, according to his 
testimony, an engineer or a person qualified in any way to 
estimate the amount of oil, if there is any at all or was 
when the property was abandoned, or any item that is 
mentioned in here. And it appears that he got his in- 
formation from some other source, which is strictly 


hearsay. 
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The Court: Don’t you think that those portions of 
Mr. Kelly’s affidavit that simply recite matters of in- 
formation and belief ought to be stricken out? 

Mr. Paradise: ‘That is quite satisfactory, your Honor. 

The Court: hey are ordered stricken out 

Mr. Sturzenacker: Dropping down to the bottom of 
page 2, line 32, | move to strike, on the ground that ais 
strictly a conclusion, beginning with the words, ‘‘which 
removal was deemed advisable because of the worn con- 
dition thereof. That at the time of the removal of such 
derricks, tubing and rods, the wells were not abandoned 
and the casing was left in such [148] wells and the wells 
were each capped at the surface thereof in order that such 
wells might in the future be opened and re-entered for 
the production of oil therefrom.” That apparently is a 
conclusion. It says, ‘““deemed advisable” and it says “be- 
cause of the worn condition”, and there is no showing that 
he ever saw them or ever knew them or knew anything 
about them. 

The Court: It is not clear in my mind as to whether 
the recitals to which you are now directing our attention 
are based upon the witness’ personal knowledge or merely 
what somebody else told him. I think, once that is cleared 
up, the ruling can readily be made. 

Mr. Paradise: Would the court prefer I make a state- 
ment on that or request the witness to do so? 

The Court: If you are going to oppose the motion, 
then | think he ought to ask the witness whether that 
statenient was based upon his own knowledge or upon 
what somebody else told him. 
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Mr. Paradise: Shall I examine the witness on that 
point or Mr. Sturzenacker ? 


Mr. Sturzenacker: Go ahead. 


©. By Mr. Paradise: Mr. Kelly, did you hear the 
part that was quoted by Mr. Sturzenacker? Or I will 
reread it again in order that it may be before you. The 
affidavit states, “That during the year preceding the date 
of the execution of the contract dated January 17, 
1941 [149] between Richfield and Aaron Ferer & Sons, 
Richfield Oil Corporation removed from said wells the 
derricks and the tubing and rods installed therein, which 
removal was deemed advisable because of the worn condi- 
Mom thereot. hat at the time of the removal of such 
derricks, tubing and rods, the wells were not abandoned 
and the casing was left in such wells and the wells were 
each capped at the surface thereof in order that such 
wells might in the future be opened and re-entered for the 
production of oil therefrom.” Will you state whether you 
have personal knowledge of the facts so stated? 

A. I have no personal knowledge. 


Did you examine the property yourself? 
No, sir. 


Where did you learn this information? 
Both in management meetings and from the pro- 


> PO 


duction department. 

Q. Will you describe what you mean by management 
meetings ? 

Mr. Sturzenacker: J will object to that question be- 
cause I don’t think it would make any difference how he 
got it. It would be hearsay anyway, unquestionably. 
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The Court: It just occurs to me that this line of evi- 
dence would be admissible, namely, as I understand it, 
this witness is the gentleman who executed the contract 
on behalf of the defendant. I think it is pertinent to in- 
quire [150] as to what facts were brought to his atten- 
tion or had been brought to his attention and, therefore, 
were within the category of the knowledge that he thereby 
acquired at the time he executed this contract respecting 
the matters here referred to. I think it perhaps wonldthe 
inadvisable for me to explain my views in detail in the 
hearing of the witness. But, if we are privileged to in- 
quire into what was intended by the parties, including 
what was known by the person who executed the contract 
on behalf of one of the parties, then J think it is rele- 
vant to know what matters the witness had in mind, what 
he had before him, when he undertook to bind his prin- 
cipal. J] think, if I said much more, perhaps I would be 
apprising the witness of matters that would be the subject 
of inquiry. 

Mr. Sturzenacker: Going down here, may it please the 
court, to page 3, line 10, we move to strike the remainder 
of that paragraph on the ground it is all alleged on in- 
formation, that, “That afhant was and is informed by the 
production department of Richfield Oil Corporation that 
no casing can be removed from any oil well in California 
without abandonment of such well.” The entire paragraph 
is made up on information and, therefore, belief. 


Mr. Paradise: J will consent to the striking of that 
clause. That is from lines 10 to 27? 


Mie) Siti zenackei as tame cmiicinite 
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The Court: That is, beginning with the words, 
ar petieaiiantewas ° 

Mr. Sturzenacker: That is right. 

The Court: And ending where? 

Mr. Sturzenacker: And ending with the word “wells” 
in line 27. 

inecmeatnt: It issordered stricken out. 

Mr. Sturzenacker: And on page 4, line 5, beginning 
with the word “That” and to and including the word 
“property” in line 14, we move to strike, the motion being 
inade on the same grounds. Probably it would be subject 
to the same ruling the court made in relation to the por- 
tion on page 3, which was not stricken, the court’s com- 
ments being probably the same, because it is a question of 
intention and what was intended. And, if we accept the 
court’s ruling on the other as a ruling on this, I think it 
would probably be the same. 

The Court: Are you resisting the motion? 

Mr. Paradise: I understood Mr. Sturzenacker was 
willing to accept the same ruling, that is to say. a defer- 
ment of the ruling until some later time, is that correct, 
or denying the motion without prejudice? 

Mr. Sturzenacker: That is correct. 

The Court: That will mean that you will be free to 
present authorities later, Mr. Sturzenacker. 


Mr. Sturzenacker: That is right. 
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QO. Mr. Kelly, when was the first time that you ever 
met Mr. Ferer or Mr. Clements in connection with this 
transaction? [152] 

A. That was January 8, 1941, when they brought in 
the check. 

©. Were you present when the check was brought in 
or was it delivered to you afterwards? 

A. No; Mr. Davis brought the check from his office 
to mine and | said I would like to meet the gentlemen. 

©. And you said you would like to meet the gentle- 
men ? A. Yes. 

©. And that was the first time you had met them? 

Dey ES, 

©. And at that time this acceptance of the 2nd of 
January, Plaintiff's Exhibit No. 3, had already been 
signed by you and forwarded, had it? 

A. That is right; January 2nd. 

Q. Mr. Kelly, prior to the signing of this letter, which 
| understand Mr. Davis dictated and you signed— 

A. (Comes, 

©. Prior to that time, had you ever seen the offer of 
Mir. Ferer, Exhiit No, 2° 

A. Yes: that would come across my desk before is- 
suance to Mr. Davis. 

Q. Do you have any recollection of reading it and 
receiving it independently of the fact that it would auto- 
matically come across your desk? 

A. All mail for the purchasing department crosses my 
desk and it has to be handled that way. So there would 
be no [153] reason for a particular letter to be empha- 
sized in my mind. 
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QO. You have no independent recollection of ever sec- 
me this letter’ Xe No, sir 

Q. Do you have any independent recollection of sec- 
ing Exhibit No. 3, this letter signed by Mr. Davis, ex- 
cept that your signature appears there and that it went 
through in the regular routine? 

A. Nothing. That was just a transaction. 


Q. You have no independent recollection of it? 
A. No. 


©. I show you Plaintiff’s Exhibit No. 1. which ap- 
parently is a memorandum of sale. You heard Mr. Davis’ 
testimony that he prepared it and so forth. Did you ever 
see this document or I mean have you anv independent 
recollection of having seen the document? 

A. Yes. Davis would bring that in to me and I would 


approve its contents. 


©. Well, did Mr. Davis bring this in to you and you 
approved the contents? In other words, Mr. Kelly, I am 
not asking you what is the usual custom of your place but 
I am asking you if you have any independent recollection 
of this deal at all yourself. 

Pics sleremiembper ttat 

QO. And when was the first time, if you recall, that 
you did see it? [154] 

A. The same day that Mr. Aaron Ferer and Mr. 


Clements and Mr. Davis were in my office. 


©. And that was after the check had been delivered * 
That was the same date. 


nN 
©. The same date? A. Yes. 
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Q. Did you go with these gentlemen to Mr. Para- 
dise’s office on that date? NO, 


Q. You were present in Mr. Paradise’s office when 
the formal contract was drawn, were you not? 


Bx. INoy 
©. You were not? A. No. 


Q. Are you familiar with the so-called Anderson con- 
tract? es: 


©. And you knew what that provided for in the way 
of sale? EeGes. 


©. Was that producing or refining equipment ? 

A. Producing. 

©. You knew these wells had never been produced by 
Richheld, didn’t you? Ba e8, 

©. With the exception of these storage tanks that 
were mentioned as an exception in the contract, after the 
execution [155] of the Ferer contract, was there any pro- 
ducing equipment remaining in the field? 


Mr. Paradise: With the exception of what? 


Mr. Sturzenacker: With the exception of the six stor- 
age tanks and the pipelines, too. 

A. I wouldn’t know that. 

©. The other exceptions mentioned in the contract. 
such as the stills that had been sold to the O. C. Fields 
Company—those had previously been sold by your office? 

em Y CS. 

Q. And, with the exception of the superintendent’s 
house and the cow barn? That wasn’t part of the produc- 
ing equipment, was it? A. WMNe: 


tn 
bo 
Gr 
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You have been on the property. haven't you? 
Once. 

How long ago? 

Oh, about March, 1941, I think. 


Whatewsas arier this contract was in eltect« 
Correct. 


Was Mr. Ferer removing the stuff at that time? 
He was. 


FO PO PO POS 


And had the other buildings been removed at that 
Do you recall? eNO: 


They were still there? [156] A. Yes. 


oO 
en! 


tun 


Was the pumphouse there? 
It was still there to my knowledge. 
sid tie jeer orice? es. 
It was still there? A. Yes. 
And you knew those were included in the contract 
with ivr eke © fe\, WEES. 
©. Did vou know at the time you executed the ferer 
contract that there were certain boilers on the premises 


necessary to be used in the production of oil from those 
wells? 


FO 00 FOO 


Mr. Paradise: I object to that as stating a fact not 
in evidence or assuming a fact not in evidence. There is 
no showing that the boilers were necessary for the pro- 
duction of oil. 

Mr. Sturzenacker: I asked him if he knew. 

The Court: A slight revision of the question, I think. 
will be proper. 


Mr. Sturzenacker: I will withdraw the question. 
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©. Do you know of any boilers on the property? 

a, YES. 

©. Do you know what they were used for? 

i ~ Nomi! 

©. You knew those boilers were included in this sale 


fo Berend” Tp SOS, 

©. And the pipelines to the boilers? 

A, Yes; if they were not in red o@ that prime 

©. Except those that were reserved as connecting the 
six storage tanks? pe Comce. 


Ma Sturzenacker ) iat Gs all. 
Redirect Examination. 


©. By Mr. Paradise: Mr. ‘Kelly, I mquired of you 
before if you knew of your own knowledge the matters 
that I read from your afhdavit which concerned that, 
during the year before the execution of the contract, Rich- 
field Oil Corporation had removed from the wells the 
derricks and the tubing and rods installed therein, which 
removal was deemed advisable because of the worn con- 
dition thereof, and | asked you if you knew that of your 
own knowledge and | believe you testified that you did 
not but that it was told to you. Is that correct? 

he Correct, 

Q. Will you tell me where you got that information? 


Mr. Sturzenacker: We object to that as not proper 
cross-exanlination or not proper redirect examination, I 
mean, and on the further ground that it has been asked 
and answered [158] and the witness has testified that he 
doesn't know of his own knowledge. What he heard 
from somebody else wouldn't assist the court in deter- 
mining any of the issues in this case. 
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Mr. Paradise: 1] understaod that the plaintiff intended 
to renew its motion to strike that portion of the affidavit 
and, if that motion should be made, the basis of this wit- 
ness’ knowledge would be important. 

Mi irasmes 9s 1 anderstocd the courts rule on 
the matters that related to this witness’ intention, those 
motions were denied without prejudice to being renewed, 
but I understood the court had denied our motion to 
strike the matters that this witness learned from infor- 
mation and belief; that the court made some observations 
and apparently dented our motions. 

Mr. Paradise: If the motions be renewed, I would 
like to inquire into the background of his knowledge. 

Mr. Sturzenacker: We object to that primarily on 
the ground it is not redirect examination. We didn’t 
touch on it on cross-examination. 

The Court: Mr. Reporter, will you read the question 
now to which the objection has been raised? 

(Question read by reporter.) 

The Court: And I think you will have to give nie 
what immediately precedes that question. 

(Record read by reporter. ) 

The Court: So that any doubt on the matter may be 
cleared [159] up, at least so tar as the court's ruling is 
concerned, let me point this out. J] think it is important 
to know, or at least that it is relevant to know, what facts 
and conditions have been brought to the attention of a 


person executing a contract to ascertain what the intent 
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of that person was because | think it is at least a matter 
of argument as to whether a witness, having certain facts 
in mind, did or did not intend to do a certain thing. A 
man who is ignorant of certain facts which would have a 
bearing on whether or not he meant to do a certain thing 
would hardly claim that his intention was influenced by 
those facts; but I think at least it is a fair inference to 
argue that a man who has knowledge by way of infor- 
mation given to him or facts which have a bearing on 
whether he should or should not enter into a certain 
transaction may cite those circumstances as helping to 
throw light on the truth of his assertion that he did or 
did not intend to do that which would be affected by those 
facts which had been brought to his notice. It is not 
conclusive but I think it is an arguable proposition. 

Mr. Krasne: Of course, we want the record to show 
that our objection is made to all of this line of question- 
ing on the ground that it would be hearsay insofar as we 
are concerned. In other words, it would be a magnificent 
way of setting up a lot of self-serving declarations. 

The Court: Isnt this also true, however, thatvsommas 
as the issue of reformation is concerned the defendant 
must [160] establish either a mutual mistake or a mis- 
take on its part of which it may fairly be concluded the 
plaintiff had knowledge? 

Ma. Krasne= Thaticeeerrect, sii, 

The Court: And, in order to establish whether or not 


a mistake was made, which includes the question as to 


Richfield Oil Corporation, a corporation $29 


(Testimony of Herbert Hudson Kelly.) 

what was the intent of one or both of the parties in en- 
tering into a particular contract, I think we are now per- 
mitting at least the participants in the transaction to state 
both what they intended and what facts had been brought 
to their notice at or prior to the time they entered into 
the transaction. I denied the motion to strike out those 
portions of Mr. Kelly’s athdavit wherein he asserted his 
intention, without prejudice, however, to the plaintiff re- 
newing the motion, at which time authorities I assume 
will be presented. 

Mr. Sturzenacker: We renew this portion of the ob- 
jection, may it please the court, as not proper redirect 
examination. 

Mire Gomi WWenied; overruled. 

Mr. Paradise: Wall you read the question, please, Mr. 
Reporter ? 

(Question read by reporter.) 

Mi. Paradise: May I strike that question? 

©. I will ask if the information to which you refer 
you had at the time you signed the contract in question. 
which is dated January 17, 1941. A. Mies (161 | 

2 


Q. Did you have that information prior to that time: 


A. “ites. 

Q. Will you state now the circumstances under which 
that knowledge came to your attention. 

Mr. Sturzenacker: May it be considered the samie 
objection goes to this entire line of questioning, your 


Honor? 
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We Eom ies: 

Mr. Sturzenacker: Thank you. 

Mr. Paradise: Perhaps that question is compound, if 
the court please, and I will withdraw it. 

©. The first part of your affidavit stated that you 
knew that, within a year prior to the execution of the 
contract with Aaron Ferer & Sons, Richfield Oil Corpo- 
ration had removed the derricks and tubing and rods in- 
stalled therein. Calling your attention to. Defendant’s 
Exhibit Ay did) youvexecute tails contract 4 

ieee aces. 


©. Were you familiar at this time, that is to say, at 
the date of the contract, March 12, 1940, with the fact 
that the derricks, tubing and rods, were to be removed? 

uN AGS, 

©. You knew that of your own knowledge? 

Ay YES: 

©. Your affidavit states further that at that time, 
during that year, Richfield Oil Corporation removed from 
said wells the derricks and the tubing and rods installed 
[162] therein, which removal was deemed advisable be- 
cause of the worn condition thereof. Speaking of the 
period prior to January 17, 1941, what were the circum- 
stances under which you obtained knowledge of that state- 
ment or of that fact? 

A. In August of 1940, a discussion of withdrawing 
tubing, sucker rods and pumps, was brought up in the 
general meeting which we have every Tuesday. 

Q. Did you say in August of 1940? A. Gaes 

©. That was a period after the execution of this con- 
tract, that is to say, the contract with Mr. W. R. Ander- 
son? Iie OS, 
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©. And who attended that meeting? 

A. The president, Mr. Jones, and three vice-presi- 
dents, Mr. Morgan, Mr. A. M. Kelley, and there was Mr. 
Montgomery and Mr. Autrey and Mr. Dinkins, Mr. Gross 
and Mr. McKay and myself, Mr. Bonner and Mr. Rag- 
land, and I think that is all. [163] 


©. Who are those persons, Mr. Kelly, generally? 
Ae Do you mean gm general’ 


©. What is their status with the company? 

A. Mr. Jones was president. 

Q. I didn’t mean that you detail the status of each 
Cuewoueriss (tecOrrect that they are jail heads on their 
respective departments? Pe Al Orrect: 


©. Are there many meetings of that sort? 

A. There is one every week. 

©. Are they held regularly? 7. ess 

©. What is considered at those meetings? What mat- 
ters are brought up? 

Mr. Sturzenacker: We object to that as incompetent, 
irrelevant and immaterial and not proper redirect exam- 
ination. 

The Court: It seems to me that is going rather 
broadly into the subject matter. The witness has stated 
that at least at one of these weekly conferences certain 
matters were mentioned, from which I take it it will be 
argued that the matters there mentioned were brought to 
the notice of the witness. 

Mr. Paradise: I was going to prove one further thing, 
if the court please or perhaps it would be best brought 
out by the testimony rather than by a statement. [164] 


‘nie Court: Wes: 
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OQ. By Mr. Paradise: At those regular weekly meet- 
ings, Mr. Kelly, are the policies of the Corporation de- 


termined ° Pe Leva tancere tent. 


QO. What discussion took place as to the matter set 
forth in your affidavit, which I have read, at that con- 
versation to which you referred? 

A. Which one are you referring to now? 

Q. The statement in your affidavit that during the 
year preceding the contract Richfield Oil Corporation re- 
moved the derricks and tubing and rods because of the 
worn condition of them. I believe you stated that was 
discussed at that meeting? 

A. Yes. The production department, through Mr. 
Montgomery, brought the state of these particular wells 
to the attention of the management and Mr. Jones and 
recited that, the oil being of a corrosive nature, it had 
or possibly had corroded the tubing and the rods to the 
extent that it would be better to pull them at that time 
than to wait until a later date, where they might have 
great difficulty in pulling them. 

©. Was there a discussion at that meeting of the 
capping of the wells at the surface? A. No. 

©. Was there any discussion at that meeting concern- 
ing any future production of oil from the wells on the 
property? [165] A. That was mentioned. 

Mr. Sturzenacker: Just a minute. We will object 
to that question as leading and suggestive and not proper 
redirect examination and not touched on in cross-exami- 
nation. 

The Court: Overruled: 

Mr. Paradise: Was the question answered? 

Mr. Sturzenacker: Yes; he answered it. 
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Q. By Mr. Paradise: What was the discussion, Mr. 
Kelly, or what was said at that conversation? 


Mr. Sturzenacker: The same objection, your Honor. 
The Court: The same ruling. 
A. Let’s go back to the question. 


Oo By Mr. Paradise: The question is this. Your 
affidavit states, on page 3, that at the time of the removal 
of such derricks, tubing and rods, the wells were not 
abandoned and the casing was left in such wells and the 
wells were each capped at the surface thereof in order 
that such wells might in the future be opened and re-en- 
tered for the production of oil therefrom. I asked you 
what discussion of that matter, if any, occurred at the 
meeting to which you have referred. 

A. It was decided, as I have previously stated, to take 
these rods, tubing and so forth, out of the wells and to 
place them in a condition whereby they could be brought 
in in the future. 


©. Was that discussed at that meeting to which you 
have [166] referred? 
Pwr st that Meeting; yes. 


Mr. Krasne: I move the witness’ last answer be 
stricken on the ground that it is a conclusion. He said 
it was decided. I think that at least we are entitled to 
the benefit of knowing who said what at any such meet- 
ing. 

The Court: Let that part of the answer go out. And 
tell us what you mean. 


QO} by Mr. Paradise: Will you statevthe conversa- 
tion, Mr. Kelly, and who participated in the conversation ? 
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A. Mr. Montgomery was the principal talker and it 
was mostly on his decision, approved by the balance of 
the management, that it be done and provision made for 
future control of the wells. 

Mr. Krasne: I would like to know what Mr. Mont- 
gomery said and not this witness’ conclusion when he 1s 
relating that conversation. 

The Court: The best you can remember, what did he 
recommend or state? 

A. He recommended that the tubing, the rods and the 
pumps, be withdrawn on the basis that they would prob- 
ably be in such a weakened condition due to the corro- 
sive nature of the oil that, if they did not withdraw them 
at that time, a greater expense might be incurred inj the 
future. Does that answer the question? 

Q. By Mr. Paradise: Did that meeting occur after 
this [167] contract was executed with Mr. Anderson or 
before? 

Mr. Sturzenacker: Just a minute. We object to that 
as having been asked and answered. 

The Court: It is not clear in my mind what the wit- 
ness is referring to. I believe the witness testified that 
he signed the so-called Anderson contract. Is that right? 

Mr. Paradise: That is correct, your Honor. 

The Court: It is not clear in my mind, Mr. Kelly, to 
what pumps and rods and tubing you are referring. | 
believe you have told us that the name “H. H. Kelly” 
appearing as having signed this contract on behalf of the 
Richfield Oil Corporation, being Defendant’s Exhibit A, 
is your signature? mn oC Oriect 

Q. This contract, I notice, is dated the 12th of March, 
1940. nite ce 


Sai 
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©. And in paragraph 4 of this contract it goes on to 
say, “The contractor agrees to perform the following 
work” and so forth, and included in that work we find 
the following among other items, ‘the pulling of pumps, 
rods and tubing, from all of the wells in which such 
equipment is present.’ Now, what tubing and rods are 
you talking about? 

A. The same thing. It recites the location of the 
property and the wells referred to. The contract was 
given to the Petroleum Service Company or to a man 
named Anderson. 

(Oey Natis not clearto me is this. his contract is 
[168] dated the 12th of March, 1940. Did 1] understand 
you to say this meeting took place several months after 
the contract was signed, namely, in August, 1940? 

A. 1 was getting confused in the two things. The 
discussion relative to this contract was prior to the date 
of this contract and the discussion I have just referred 
to was relative to this contract. 

Q. Was there a meeting in the fall of 1940, at which 
there was a discussion of the kind that you have been 
telling us about, where Mr. Montgomery recommended 
the removal of tubes and so forth? 

A. Yes; there were discussions relative to this par- 
ticular field many times but the particular dates I just 
don’t recall. 

The Court: I haven’t any other questions. 

QO. By Mr. Paradise: Do you recall any discussions 
at these executive meetings that you spoke of, Mr. Kelly, 
of the proposed sale of the tubing and rods to Anderson, 
manic Occurred prior tothe date of the éxecition of that 
Anderson contract in March of 1940? Did you under- 
stand the question? Aa No; ledone 
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©. Was the question of the removal of the tubing 
and rods and derricks from Casmalia discussed by Mr. 
Montgomery or by anyone else at any of the executive 
meetings which occurred before you signed that contract 
with Mr. Anderson? A. No. [169] . 

Q. At any of these executive meetings, was there any 
discussion concerning the production of oil from the wells 
at Casmalia? I WEES, 


©. Did any of those meetings occur prior to January 
17, 1941? A. Yes. 


QO. On how many occasions was that matter men- 
tioned at those executive meetings? Was there one meet- 
ing or was there more than one? 

A. I recall one very distinctly. There may have been 
others. 


©. When did the one you state you recall occur? 

A. In August, 1940. 

©. Is that the same meeting that you have previously 
testified to? AeeeGS: 

Mr. Paradise: I believe that is all, if the court please. 

The Court: We wiil take a short recess. 

(Short recess.) 

Mr. Sturzenacker: Mr. Kelly, will you resume the 
stand? 


Recross-Exaniination. 


©. By Mr. Sturzenacker: Mr. Kelly, you recited a 
conversation that took place in this meeting of August, 
1940. Do you know whether or not at that time the rods 
and tubes [170] had been removed from the Casmalia 
wells? A, Yes 
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QO. They had been? ees 


©. Had the derricks been removed? Eve cs. 


©. Was any discussion had at that time about keep- 
ing the production equipment there for the purpose of 
producing those wells again? Fees NCES: 


QO. And what equipment did they decide on or was 
discussed that should remain there to produce those wells 
again? 

A. The only equipment to remain. surface equipment, 
was that indicated on the map in red. 


©. Was that the time that the powers that be, if I 
may term them that way, authorized you to sell the rest 
of the equipment on the Casmalia lease? 

A. In August; yes. 


Q. And did they tell you or did anybody tell you what 
to except from the sale? A. Not myself personally. 


Q. Was anything said at this meeting about reserv- 
ing any pipelines? A. No. 

©. Do you know where this loading rack was in con- 
nection with the property? [171] 

A. Just as I have seen it on the map. 


©. And that is all? EY eS: 


Q. You knew, however, that that loading rack was 
used for the loading of oil produced on the Casmalia prop- 
erty? A. No. 

Q. Did you know anything about any boilers being on 
the property? Py CB. 

Q. And did you know that those were used in con- 
nection with the production of oil from that property? 


A. No. 
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©. This tubing that was mentioned in your contract 
with Mr. Anderson, Plaintiff's Exhibit A, as a matter of 
fect, is casing, is it not? NO, 

Q. You signed this contract, didn’t you? 

AP es 

©. I call your attention to page 4 and ask you about 
the first item. on there, Well No. 1, under the word ‘“Tub- 
ing’, where there is a description of that, 4-34” lapweld 
casing approx. 960’; Rods, 7%”, approx. 950’; Pump, 4” 
x 7’, Axelson,” which means the kind of pump. That was 
made by the Axelson Company, is that right? That is 
the name of the pump? AQ Vesa 072)| 

Q. And what does the description of the tubing say? 

A. It says, lapweld casing but it is, in my opinion, 
wrong. 

©. Did you ever see it? AX INO: 

Q. Then, you don’t know whether this casing—or 
whether it is what was known as tubing, do you? 


A. I have never heard tubing described as casing. 


Q. You had this contract prepared, didn’t you? 

mo lesioted at: 

©. Wasn’t this prepared by Richfield? A. (¥ex 
Q. It wasn’t prepared by Mr. Anderson? 

ze INO, 

Q. At this meeting was anything said by Mr. Mont- 


gomery or anybody else about the rods and tubing cor- 
roding ? A. Which meeting is that? 


QO. The August, 1940 meeting. 
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A. No; that wasn’t discussed. I thought I had 
straightened that out before. I got my dates mixed. The 
discussion relative to the tubing, sucker rods and pumps, 
was previous to signing, naturally, the Anderson contract. 
It had to be because there was no use discussing some- 
thing that had already been done. 

Q. As a matter of fact, didn't Mr. Montgomery say 
that the rods and tubes had been removed because it was 
easier to [173] remove them now than later on? 

Pe OULeCt, 


©. And that, because of the corrosive condition of 
the oil, those tubes and rods were being destroyed? 

Pew Correct, 

Mr. Paradise: May I ask that the reporter read the 
last two questions and answers, please? 

(Record read by reporter. ) 

Mr. Paradise: [I should like to make an objection to 
those last two questions, if the court please, because it 
seems to me the questions are unintelligible. The ques- 
tions are compound and ask both as to a past and future 
date at the same time. 

iieseannt:.) You may clear 1 up. 

Migei@aradise: Nes: all right. 


Oyemiby Nusoturzenacker: Was anythinegsaideat that 
meeting in August, 1940, at which time Mr. Montgomery 
said these rods and tubes had been removed, about the 
casing corroding? a Could | conmermiaiat: 


O. Yes. 

A. I say and again repeat that in the August meet- 
ing that was not mentioned. That was mentioned in the 
meeting previous to the Anderson contract. 
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Q. Wasn’t there something said at the August meet- 
ing about this other production equipment already having 
been [174] removed? 

A. Just in general. There was nothing specific as in 
the previous meeting. I am sorry but I did get my dates 
and contracts mixed. 


©. Then, it was at that time, when these other articles 
had been removed, they said, ‘Kelly, go ahead and sell 
the rest of the equipment’, is that right? 

A. Are you talking about the August meeting? 


On cs. 
A. That is correct; and they then directed me to re= 
move the surface equipment. 


QO. The surface equipment? 

A. Yes; that was relative to the Aaron Ferer deal. 

Mr. Krasne: Mr. Reporter, will you read that last 
answer? 

(Answer read by reporter.) 


Q. By Mr. Sturzenacker: This was in August, 1940? 
ae es 

©. Had Mr. Ferer at that time submitted a bid? 

Bo INO, 

QQ. 


What do you mean by that was in regard to the 
Aaron Ferer deal? 
A. As it developed to be the Aaron Ferer deal. 


Q. Did you ever communicate with Mr. Ferer or Mr. 
Clements or anybody connected with his institution or his 
company— A. No. [175] 

Q. —that vou were authorized to sell the surface 
equipment on the Casmahia held? 

A. Did I personally? 
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Ones: 

A. I did not contact them personally. 

©. What did Mr. Montgomery say, if anything, at 
this meeting, going back to the meeting of August, 1940, 
about the casing in the wells, if anything? 

A. I don’t think he did say anything at that mecting. 
It had been previously mentioned— 
©. No; just at that meeting. 


~w 


A. No; there was nothing discussed at that meeting. 


©. You had that in mind, that you were just going 
to sell the surface equipment when Mr. Davis showed 
you this memorandum which has been introduced as Plain- 
tiffs Exhibit No. 1? i, ies: 

©. Did you read it at that time? Re eS, 

©. Did you notice what it says on the fourth line, 
“Everything will be sold to the above with the exception 
of the following’’? Ns EOS, 

©. Did you see anything on that that said anything 
about surface equipment? 

A. It is all understood— |176| 

QO. Just a minute. Is there anything on that docu- 
ment that says anything about surface equipment ? 

Mr. Paradise: That is argumentative. 

A. I had better read it carefully to see. I don’t see 
where the words “surface equipment” are written into 
this. 

QO. By Mr. Sturzenacker: And in this letter or offer 
of Mr. Ferer, Plaintiff’s Exhibit No. 2, and the accept- 
ance, over your signature, Plaintiff's Exhibit No. 3, is 
there anything that says anything about surface equip- 


ment? 
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The Court: I wonder if we are serving any worthwhile 
purpose by questions of the latter kind? I thought counsel 


all agreed— 


Mr. Sturzenacker: I will withdraw that question, your 
Honor. I think you are right. 

QO. When you read those documents and saw that they 
didn’t mention surface equipment, did you communicate 
the fact that you were authorized only to sell surface 
equipment to Mr. Ferer or anybody connected with his 
concern? A. No. 


QO. Mr. Kelly, did your executive staff have a meeting 
sometime in July or August of 1941? 
A. They must have had. 


OQ. I am speaking of 1941, that is. after the Ferer 
contract was signed. And wasn’t there a discussion at that 
time about reopening this field and trying to produce these 
wells? [177] 


A. Not to my knowledge: not to my remembrance. 


Q. These wells, so far as you know, never have been 
produced up to the present time? 
A. Not to my knowledge, direct. 


Q. Isn’t it possible, Mr. Kelly, that the conversations 
that you are now relating relative to what Mr. Montgom- 
ery said occurred in 1941 and not in 1940? 

A. No. That would be impossible. 

Q. Hadn’t it been decided within the year 1941 and 
after the Ferer contract was signed that the Richfield 
would attempt to produce these wells again? 

A. I couldn’t say. 
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©. You never heard it discussed by Richfield since the 
meeting of August, 1940? 

A. Yes; I could say that it had been discussed. 
PimccuMensoimiie OF tesMerer contract: 
Yes. 
And when was that? 
It has been mentioned two or three times. 


PIO PO 


©. It has been since the dispute over the question as 
to whether or not the Ferer contract included the casing 
in the wells or did not? A. Yes. 


©. And it wasn’t discussed by you prior to that time? 
It wasn’t discussed from the August meeting until the 
time when the dispute arose? [178] 

A. I would say that it probably would be. It has been 
brought out on three or four occasions. The dates | 
couldn’t say definitely. 


QO. If I told you that this dispute arose about June. 
1941, would you say that there was any discussion in 
any of the meetings prior to June. 1941 and after Au- 
gust, 1940 relative to producing these wells? 

Poy cs 

Q. And about when was it? How long before that? 

A. 30 days. 

QO. Was it before or after you went up and visited on 
the property? A Ons. 

Q. And was some of the producing equipment that 
had been sold to Mr. Ferer still on the property when the 
matter was being discussed ? A. Iedont know that. 

Q. Do you know whether the tanks were still there? 

A. No. 
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©. Or the boilers? A. No. 


©. Or the pipeline? A. No. 


Q. Isn’t it a matter of fact that your company gave 
Mr. Ferer notice to hurry up with the dismantling of the 
producing and refining facilities on that property after 
you [179] visited up there in March? A. Yes. 

Q. And after the question about reproducing the wells 
had been discussed in your board meetings ? A. es 

©. You didn’t make any investigation yourself before 
you signed the Ferer contract as to what portion of the 
merchandise sold to Mr. Ferer could be used in produc- 
ing these wells, did you? A. No. 

Q. If a discussion took place in August, 1940 relative 
to reproducing this field, how did it happen that you were 
authorized to sell the producing equipment ? 

A. Because we were afraid that, 1if—or let me put it 


this way, that the equipment as it was offered for sale 
would not have been in good enough condition in our esti- 
mation to have produced a well. 

Q. Who said it wasn’t in good condition? 

A. It was considered not to be by the production de- 
partment. 

Q. Who said that it wasn’t in good condition? 

A. Mr. Montgomery. 

Q. Did he say anything about the half a mile pipeline 
running to the loading rack? &. Nae, 

Q. Did he say that wasn’t in good condition? [180] 

A. Not to my recollection. 
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Q. He did say he wanted six tanks reserved? 

ey Correct. 

©. And did he say anything about the rest of the 
tanks on the property? i, ING: 

Q. Was there any difference between the condition of 
these six tanks and any other tank on the property? 

A. I don’t know. 

QO. Did he say anything about the rest of the pipe- 
lines, the gathering lines, that went to the tanks and the 
boilers that heated the steam? 

A. It was described as surface equipment and should 
be removed and sold. 


©. Even though they were talking about reopening 
the field? iN, (Oreee. 

QO. Was anything said about reserving the oil house 
or the blacksmith shop? eee ©. 

QO. Was that equipment in the blacksmith shop in bad 
shape, so that it could not be used if they were going to 
reproduce the field? 

A. I don’t know what equipment you refer to. 

Q. Do you know anything about the logs of the well? 

A. No. [181] 

Q. Do you know, as a matter of fact, the logs of the 
wells were stored there? no No 

Q. And turned over to Mr. Ferer? Ee NO. 

Migeizaradise- Leobject to that as ascmmime a iact 
not in evidence. 

Mr. Sturzenacker: I asked him if he knew they were. 
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The Court: You want to know whether or not the wit- 
ness learned any such thing, is that right? 

Mr. Sturzenacker: That is right. 

Q. Did you know anything about the log books being 


turned over to Mr. Ferer? eNO: 

Q. Did Mr. Montgomery say he wanted the log books 
preserved? A. Not to me. 

©. Did anybody say anything about saving the rec- 
ords of the wells and the log books? A. Not tome 

©. Or the field office? i INGE ier ante, 


Mr. Sturzenacker: That is all. [182] 
Redirect Examination. 


Mr. Paradise; J dont like to drag this ont; iiethe 
court please, but I am afraid that there is some confusion 
as to the dates that has been brought out both on cross- 
examination and redirect examination and I believe it 
should be cleared up for the purpose of the record. 

Q. Calling your attention, Mr. Kelly, to the contract 
with Mr. Anderson which is dated March 12, 1940, were 
there any discussions in the executive meetings that you 
have mentioned concerning the removal of the tubing 
and rods and derricks from those wells at meetings which 
occurred prior to the time that contract was signed? 

fag EGS, 

©. When did those occur? Or I think I assumed there 
were more than one. Was it discussed at more than one 
meeting prior to the execution of that contract? 

A. I don’t think so. It was decided to remove them 
and my instructions were given to formulate the con- 


eae 
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Q. I believe you testified before as to some statements 
Mr. Montgomery had made as to the condition of the tub- 
ing and rods and derricks on the wells. At which of 
those executive mectings was that statement made by Mr. 


Montgomery ? 
A. At the meeting where the instruction was given to 


get the rods out. 

Q. Was that prior to or after the execution of this 
contract? [183 | A. It was prior to it. 

Q. Do you recall definitely of your own recollection 
when it was? A. Either one or two weeks. 

Q. One or two weeks what? A. Previous. 

Mr. Sturzenacker: May I have that last question and 
answer ? 

(Record read by reporter. ) 

QO. By Mr. Paradise: When I say this contract, I 
mean the contract of March 12, 1940, with Mr. Ander- 
son. ia VERS: 

Q. Then you also referred to a meeting of this execu- 
tive committee in August of 1940. At that meeting was 
there any discussion of this Anderson contract or of the 


removal of the tubing and rods under this contract? 

BN, ING, 

©. What was discussed at that meeting? 

A. The removal of the surface equipment. 

QO. Was that approximately the time when you in- 
structed Mr. Davis to prepare for the sale of salvage 
equipment at Casmalia? ee eS 
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Q. At either of those meetings, the March meeting 
or the August meeting, was there any discussion as to 
future production of oil from the wells on the property? 
[184] oe YS: 

Mr. Krasne: I object to that as having been asked and 
answered. 

Mr. Paradise: I realize it has been asked and an- 
swered but I was merely trying to clarify the record. We 


have talked of several meetings and several contracts. 


The Court: Yes; he may answer again. Anes 
©. By Mr. Paradise: Was it discussed at both of 
those meetings ? Poe YES, 


Q. Have you already stated the full substance of those 
conversations as to future productions? I will withdraw 
that question. At the August meeting was any mention 
made of the use of the equipment that was to be sold in 
connection with the future production of oil from those 
wells ? A. No. Why would we sell it? 

Q. At that meeting was the future production of oil 
from those wells discussed or considered? A. Wee 

The Court: May | interrupt to ask what meeting you 
are now talking about? 

A. As I understand Mr. Paradise, this is the August 
meeting, 1940. 

©. By Mr. Paradise: Mr. Sturzenacker asked you 
to examine page 4 of this Anderson contract, which [185 } 


is Defendant’s Exhibit A, in which the word “casing” ap- 
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pears in the inventory. I call your attention to a para- 
graph on page 4-a which states, “Contractor shall not re- 
move from any wells any of the casing or liners now in- 
stalled therein other than said tubing, rods and pumps 
above described.” Did you have this provision of the 
contract in mind at the time you signed that contract? 


A. Certainly. 
Mr. Paradise: “Phat is alt 


Recross-Exaniination. 


Q. By Mr. Sturzenacker: But you did sign a contract 
to allow them to remove numerous quantities of lapweld 
casing, did you not, which casing was used as tubing? 

A. | would say yes to that. 

©. And do you know what kind of casing was used 
say as a protective string in the well? 


A. By kind do you mean specification? 


Ore es. A. Steel casing. 

Q. Steel lapweld casing? A. I don’t know. 

©. Do you know of your own knowledge at all what 
the casing in the wells was? A. No 


Mr. Sturzenacker: That is all. No further ques- 
tions. | 186] 

Mr. Paradise: Did you want to cross-examine Mr. 
McGahan?r 

Mr. Sturzenacker: Yes. 


The Court: Mr. McGahan may take the stand. | 187] 
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FRANK I. McGAHAN, 


called as a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 


Q. By the Clerk: What is your full name? 
A. Frank I. McGahan. 


Cross-Examination. 


Mr. Sturzenacker: May it please the court, thenemane 
two affidavits of Mr. McGahan and one of them, I think, 
is an answer probably to an affidavit submitted by us 
and probably, therefore, is mostly in the negative, the main 
affidavit being one fled— 

The Court: Do you mean the one verified February 
18, 1942? 

Mr. Sturzenacker: Yes; February 17 or 18, 1942. 

The Court. Yourarescicrrine tol thatione 

Mr. Sturzenacker: That is the one we are referring 
to; yes, your Honor. 

The Court: Very well. 

Mr. Sturzenacker: That is a 6-page affidavit, with 
some exhibits attached to it. It was verified as of the 
17th. The other one is of the 18th. 

The Court: Yes; I find that one. It is some five 
pages in length. 

Mr. Sturzenacker: That is right. Calling the court’s 
attention to page 5, line 20, beginning with the words 
“That [188] affiant,’ we move to strike the statement of 
the witness, ‘“That afhant at all times intended that the 
equipment to be sold from the Casmalia property be 
limited to surface equipment. That affliant never intended 
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that the equipment to be sold from the Casmalia prop- 
erty include the casing in any of the oil wells on the 
property. That affiant never intended that any of the 
oil wells upon the property be abandoned,” on the grounds 
that the statement is a conclusion strictly of the witness; 
that he, himself, had no authority to consummate any 
deal and could not have sold anything had he wanted to 
and it is merely a self-serving declaration and is not 
evidentiary in its nature and should be stricken. 

The Court: 1 think we nmist make the same ruling 
here as we did to similar language in the other affidavits; 
that the motion is denied without prejudice to your renew- 
ing the same, with supporting authorities. 

©. By Mr. Sturzenacker: Mr. McGahan, when was 
the first time that you received any instructions to sell 
any property at Casmalia? 

A. It was about, I should say, two or three days 
before September 21st, which was the first trip 1 made 
to Casmalia. 

©. Was that the first time you had ever been to Cas- 
malia ? 

A. No; it was not the first time I had ever been to 
Casmalia but it was the first time I had ever been there 
in connection with this case. [189] 


Q. Do you know whether or not this equipment on the 
Casmalia lease had been previously offered to other peo- 
ple by Mr. Davis before you were notified about it? 

A. No; I dent. 
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QO. And, when you went on the property, did you make 
a list or an inventory of it? 

A. I had an equipment map which the company usu- 
ally has on leases of that nature and, as I made frequent 
trips after that date, after the Z2lst of Septciipeia 
checked the equipment on this map and compiled notes in 
my notebook. 


QO. When you went up there to visit the property, what 
equipment did you check and what map did you have? 

A. 1 had a map which I understand is the same as the 
one attached to the contract. 

©. Did that show any oil wells on the property? 

A. Yes, sir. 

QO. So when you went up there in September you 
knew there were some oil wells on the property? 

A. Oh, yes. 

©. You were instructed, according to your affidavit, 
to sell the surface equipment? A. That 1s meine 

Q. And was there any surface producing equipment 
there? A. Surface producing equipment ? 

(OL 8S. 

A. Well, much of the equipment that was there could 
be [190] called producing equipment. 


Q. Were there some boilers? Aq Nes: 
©. You were never there when the wells were pro- 
duced. were you? A Ney 


Q. Do you know what those boilers were used for, 
if thev were used in the production of oil from that prop- 


erty 
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A. They could have been used for several purposes, 
pumping from the wells or furnishing steam for the lines 
which were used to heat the oil for transportation. They 
also could have been used for a certain purpose in the 
refinery. 


©. You have been in the oil industry for some years? 

ees. Sit. 

Q. And you are familiar somewhat with the transpor- 
tation of oil through pipe lines? A. Yes. 

©. And are you familiar with the type of oil that 
was produced at that Casmalia field? 

A. It was a very heavy grade of oil. 

©. Do you know its gravity? 

A. 1 couldnt say for certain but I believe it was 
about 9. 

©. And that is pretty heavy oil, isn’t it? 

eee terty heavy oil, [191 | 
Q. Will that oil flow readily through a pipeline? 

A. Well, it depends on the temperature. Ona hot day, 
it would flow and on a cold day perhaps no. 

Q. For the purpose of transporting the oil, it was nec- 
essary to have steam injected in the line, is that right? 

A. In most cases; yes. 

©. Did you examine those gathering lines? I believe 
that is what you call pipelines that go from wells to vari- 
ous storage tanks, gathering lines? ixemees, Sir. 

Q. Did you examine those gathering lines to see 
whether they were so occupied? 

A. It was impossible to do that without opening the 
lines up and | did not open up any of the lines. 
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©. Did any of these tanks have any oil in them? 


A. Yes, sir; most of the tanks had oil in them. 


©. And were the tanks in good condition? 
A. Not all the tanks. The steel tanks were in good 
condition but the galvanized tanks, that is, the corrugated 


flat tanks, were most of them in very bad condition. 

©. How many steel tanks were there on the property? 

A. I should say there were about 10 or possibly 12 
steel tanks. 

©. And how many galvanized tanks? 

A. If couldn’t tell you. There was a large number 
but, while I made a record, I don’t remember exactly how 
many (192) theremvere, 


Q. You remember the contract that was finally exe- 
cuted, do you? A. I don’t know too much about it. 


©. Well, vou remember that certain tanks were ex- 
cepted? Bx 28. SIP 


Q. Do you remember what tanks those were? 

A. If I remember correctly, two 55,000 and one 37,- 
O00 and one 30,000 and I believe one smaller one, 7,500 
or 10,000. 

QO. Were those all steel tanks? 

A. Those were steel tanks; yes, sir. 

©. But some of the steel tanks were sold under this 


contract? A. Some of the steel tanks were sold; yes. 


Q. And all of the galvanized tanks? 
A. Yes, sir; except one galvanized tank which I be- 
lieve was used for water storage up on top of the hill. 


=) 
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Q. And all of the pipelines leading from the wells 
to these respective tanks, excepting those pipelines be- 
tween the tanks that were reserved, were sold, is that 
right? I am speaking of oil lines. 


A. Maybe I had better have that question again. 


Q. I will withdraw the question. Some of the pipe- 
lines were sold under this contract? 

A. Some of the pipelines were sold under the con- 
rans ses, |e) 


©. Were those pipelines on the surface of the ground? 
A. Not necessarily. Some of the lines were under 
the surface at one point and exposed on the surface at 
another. Some of them were perhaps entirely under the 


surface from beginning to end. 


©. And some of them were entirely underground 
from beginning to end? 

A. I would say it is quite possible some of them were. 

©. How deep were those lines buried? 

“ee What 1 cant say. They may have been buried 
from perhaps two feet to eight or ten feet. 


Q. Do you consider pipe that 1s buried eight or ten 
feet as surface equipment? A. Yes, Sir, 


©. You were never present on the premises when Mr. 
Ferer or Mr. Clements or anybody representing them was 
there, were you? 

A. Not when Mr. Ferer was there. J] met Mr. Clem- 
ents there accidentally, that 1s, 1 mean not by appoint- 
ment, one afternoon. 
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Q. Was that after the contract was signed or be- 
Tore: 

A. I am not entirely positive. I am not sure but I 
believe it was after the contract was signed. 

Q. Were they at that time wrecking the equipment? 

A. Yes. Well, 1 would like to qualify that, please. 
I saw Mr. Clements out there twice, once before there 
was any [194] work started and once while they were 


working on the lease. 


©. But your best impression is now that it was after 
the contract had been signed? 

A. Iam positive the second time I saw him was after 
the contract was signed. 

Q. Did you ever examine any of the gathering lines at 
all to ascertain their condition as to whether or not they 


might be used for production of oil from that field? 
A. Yes: I looked over the lines a number of times. 


Q. And what was their condition? 
A. The condition varied. In some cases the condi- 
tion was bad and in other cases it was fair. 


Q. Were any of the pipes in such a condition that 
they might be used if the field was going to be produced? 

fig MES 

Q. Are you familiar with the loading line that went 
down to the loading rack? Pome des. sie 


Q. That was about a half a mile long, wasn’t it? 
A. I believe it was; yes. 


(). What sized pipe? A.  6-inch. 


cn 
NI 
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©. In what condition was that? 

A. I couldn't tell you for sure because that line I 
never walked over. It was, as you say, a half a mile 
or I believe it was a little longer than that. I believe 


most of [195] it was underground. 


Q. That pipeline was used to transport oil from the 
storage tanks to a loading rack? 
A. To a railroad loading rack: yes. 


And from there it was loaded into oil cars? 


> 10 


It had been while the lease was in operation. 


©. ‘There were no pipelines in the field to which the 
oil could be connected and transported by a regular com- 
mercial pipeline, were there? 

A. I believe the only outlet from the lease was by 
these storage tanks, which was this 6-inch line. 

QM. Do you mean the loading rack line? 

A. The loading rack line. 


Q. Did anybody ever tell you, connected with Rich- 
field, that, in August and September, 1940, they were 
going to reopen the field and produce oil from those welis ? 

A. No; nobody ever told me. 

Om Midiyou. aiter September, offer this equipaient ror 
sale to various people? 

A. I did not offer it for sale. That was not my job. 
I simply contacted and told people about it and took 
them up there and showed it to them. 

Q. In other words, you did things which in your mind 
were necessary for the purpose of allowing people to place 
a bid with the Richfeld for the purchase of that prop- 
Chin Peeinateic tight. | 196] 
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©. Had anybody from Richfield told you that they 
were going to reopen this field and produce oil from it, 
would you have—I will withdraw that question. You 
are in charge of the salvage department of Richfield, are 
you not? AN, SEGS, Sie, 


©. It is your job, among other things, to dispose of 
surplus and useless goods? A. That is tigi 


QM. And, also, to salvage secondhand materials that 
can be used or are usable by your company in other 
places? ia WEES Se 


©. You also have charge of the stores, don’t you? 
A. Yes, sir. 


Q. If anybody had told you from the Richfield Oil 
Company that they were going to reproduce the field and 
open it up for production, would you have sold the load- 
ing line from the storage tanks to the loading rack? 

AO Nec esin 


Q. How would you then have removed your oil from 
the field? 

A. They very likely would have removed the oil by 
truck inasmuch as most of it is being moved in that way 
in these days and also because of certain problems in get- 
ting the oil to the railroad. 


Q. What were those problems? 

A. The gravity of the oil. [197] 

Q. In other words, it had to be heated? 
Ay Yes, sir: that jeuiont. 


Q. Was there any drop between the storage tanks 
and the loading place? A, There was; vesmsige 
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Q. Wasn't that sufficient to carry the oil once heated? 

A. No, sir, because the 6-inch line had a 2-inch steam 
line inside of it. 

Q. And that existed all the way down, did it? 

A. To the best of my knowledge. 

QO. How about the gathering lines? Were any of 
those lines in good enough condition to be used if the 
wells were going to be opened? 

A. There is a possibility that some of them, after re- 
conditioning and examination, would have been good 
enough to use; but it was my thought, when I offered 
that material for sale, that the cost of examining and 
reconditioning this pipe would be probably about the same 
as it would cost us if we would come back in there to 


install new pipe. 


Q. Did you ever actually go on the portion of the prop- 


ww 


erty where the wells are located? Powe OCs mctie 
©. That is a considerable distance, is it not, or some 


of the wells are a considerable distance from the refinery 
equipment ? Pee Ccoglicy weres 1a] 


Q. Did anybody tell you what was to be exempted 
from this sale? ees sir 


©. What was to be exempted? 

A. The oil wells, the six steel tanks, the dehydrators 
located on the lease, which did not belong to us, and the 
superintendent’s house and I believe the cow shed and 
the superintendent’s garage and a 2-inch gas line from 
the superintendent’s house to one or more of the wells. 
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QO. Who told you that the oil wells were to be ex- 
empted ? 

A. I believe it was either Mr. Kelly or Mr. Davis in 
a conversation in their office just prior to September 21st. 

Q. You don’t recall who told you that? 

A. No: 1 don’t. 

Q. Did they tell you—-or you knew that the rods and 
the casing in the wells that had been used for tubing had 
been pulled out, didn’t you? A. I knew that. 

QO. And you knew the derricks had been taken down? 

A. Yes, sir. 

Q. And you knew that the pits had been filled? 

A. No; 1 can’t say as I knew that. My knowledge of 
what had happened had been more from my own obser- 
vation. 

Q. Did you observe when you were up there after 
this meeting in September that the cellars of the various 
wells had been filled? [199] A. No; I didn’t. 

QO. Was Mr. Anderson still working there when vou 
went up? 

A. 1 really don’t know whether he was still working 
there on the 21st of September or not. 

Q. What was the condition of the boilers that had 
been used in the production of oil there? 

A. The condition of the boilers was that for ordinary 
modern practice they were obsolete. 


Q. In your affidavit you say that you are acquainted 
with a Mr. David Zeidenfeld. A. Yes, sir. 
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©. How long have you know Mr. Zeidenfeld* 

A. Well, I believe that I have known Mr. Zeidenfeld 
for possibly 7 or 8 years. 

Q. And, during August or September, did vou talk 
to Mr. Zeidenteld about this Casmalia property? 

i Ves, Sir. 

©. About when did you talk to him? 

A. 1 can’t say for certain. I believe that I talked to 
him possibly as early as the Ist of August. 

Q. Is there anvthing particular about the conversa- 
tion by which you can tell us approximately the date and 
who was present? Do you have any independent recol- 
lection, I] mean, of a certain conversation that you had 
with him? 

A. 1 am afraid not. I was seeing Mr. Zeidenfeld 
every [200] two or three days at that time in connection 
with other things that were being bought from the com- 
pany and it would be rather difficult for me to say on 
which occasion I mentioned this, although I believe it was 
around the first of August somewhere. 

QO. What was he buying from vour company? 

A. All kinds of obsolete scrap materials. 

Q. Were those big purchases or small purchases? 

A. They might run from 10 or 15 tons up to perhaps 
100 or 200 tons. 

Q. Did you ever sell him 100 or 200 tons? 

A. I believe that the company sold to the company 
which he represented amounts which would probably be 
that large. 

Guemborven mean at ome time? i SS 
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©. When is the first time that you have any specific 
recollection of having talked to Mr. Zeidenfeld about sell- 
ing the equipment at Casmalia? 

A. J still will repeat, to the best of my knowledge, that 
it must have been around the Ist of August, 1940. 


Q. Do you ever remember having any particular con- 
versation that you can at this time give us the date of and 
where it took place and the parties present? 

A. Yes; I can tell you about one particular occasion 
which took place possibly in November or maybe in De- 
cember, in which | had compiled my notations of what 
we had on the [201] lease to be sold and which I asked 
Mr. Zeidenfeld to come into my office and look at. 


QO, And that was, you say, during the month of 
November or December? 
A. I believe it was about that time; yes. 


QO. Can you give us the date any closer? 
A. I can't without making a guess. 


Q. I don’t want you to do that. 

A. I worked on that list over a considerable period of 
time and when it was finished I believe was about the 
end of November. 

Q. Who else was present? Do you recall? 

A. I don’t believe anybody else was present. 

Where did the conversation take place? 
In my office in Long Beach. 
Q. What was said at that time by you and Mr. 


Zeidenfeld ? 
A. Well, generally, | showed Mr. Zeidenfeld— 
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@. First of all, will you please tell us what was said 
and, as you go through, tell us what vou showed him if 
you showed him anything? 

A. I said, “I have completed my little compilation here 
of the material on the lease up there and have it here so 
that I can tell you approximately how many boilers and 
how many pumps and how many engines and how many 
tanks and so on and how much pipe there is.” And I 
said, “] have it here page by page, with the quantity and 
a weieht estiniate.’ And [202] then I said, “I also have 
totalled up the entire weight estimate and have arrived 
at a figure of 1,500 tons, divided as you see it on these 
several sheets.” 

Mr. Sturzenacker: May I have the last portion of 
that answer, Mr. Reporter? 

meeleccdic, divided as you see it on these several 
sheets.” 

QO. At that time was anything said about Mr. Zeiden- 
feld ever having or not having seen the property? 

A. I asked Mr. Zeidenfeld the first time I mentioned 
the pending sale to go up there with me sometime and look 
at ite 

Q. When you talked to him this time in November or 
December, did you know that he had or had not seen the 
property? 

A. I knew that he had not. 

Q. In your affidavit you say this conversation took 
place the last of November or the first of December, 
1940. Would you say that is correct? 

A. The conversation with Zeidenfeld? 


Oeoucs. A. Yes; I would say that is correct. 


~ 
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QO. What else did you tell Mr. Zeidenfeld at this con- 
versation ? A. What else did I tell him? 

Oo Yesmi2ea) 

A. Well, to the best of my knowledge, that about 
covers it. 

©. Did you tell him how many tanks there were on the 
property ? Ie NEES SE, 

(). Did you tell him about any tanks being excluded? 

A. Yes, sir. 

Q. What tanks did you tell him were going to be ex- 
cluded? 

A. I told him the six tanks excluded in the contract 
were the ones that were going to be excluded. 

Q. What else did you tell him was going to be ex- 
cluded? 

A. I told Mr. Zeidenfeld of the tanks, the superin- 
tendent’s house and the garage and the oil wells, of course, 
and I believe at the time we are talking about that ] knew 
everything that was to be excluded and I told him every- 
thing that was to be excluded. 

©). Did you know anything about the gas line being 
excluded? 

A. The gas line, I think, was something that came up 
just before the deal was made as far as | know. 

Q. At that time you talked to Mr. Zeidenfeld you 
didn’t know anything about the gas line being excluded? 

A. Tf I knew about it, I don’t remember mentioning it 
to him. 

QO. Did you tell Mr. Zeidenfeld there were any oll 
wells on the property? [204] 

A. I couldn’t say that I did; no. 
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Q. You referred to this property for sale as the Cas- 
malia refinery, didn’t your Ho 8 ING), 

On) Hewedid you teter to it? 

fe Vie Soladino lease. 

©. I guess that is the proper name for it, isn’t it? 

Pee ccnchaliyewe feier to it, roughly, as Casimalia 

(Ome idl you reter to it as the refinery? 

A. I referred to the fact that there was a refinery on 
the site, but I never tried to describe the entire lease 
as a refinery; no. 

Q. Did you refer to it as the sale of the producing 
and refining equipment on that property? 

A. It is quite likely that J referred to it in that man- 
ner. 

©. Did you measure up these various pipelines? 

A. No, sir. 

©. Where did you get your information as to the 
various numbers of fittings and so forth? 

A. From the equipment map in the past inventories 
that had been taken. 

Q. Those inventories were not taken by you? 

we NG sit, 

©. Or by the Richfheld Company? 

A. Yes; they were taken by people working for Rich- 
field. [205] 

Q. Do you know how old those inventories were? 

A. I believe that the last inventory taken on that 
lease was in 1930. 

Q. Do you know of anything having been sold off of 
the property in the meantime? 

A. Do you mean prior to the sale to Mr. Ferer? 
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Q. That is right. 


A. Yes; we had sold a couple of or several stills )to 
the O. C. Fields Company and we had sold some miscel- 
laneous brick and pipe to the Mid Coast Oil Company 
and I believe that one or more dwelling houses on the 
lease had been sold to individuals. 

Q. Anything else? [206] 

A. Well, let me see. There were stills, pipe and mis- 
cellaneous fittings to the Mid Coast Oil Company and 
there was some fire brick sold. I believe that was to the 
Mid Coast, although I am not certain about that. And 
then the houses. That is all I have any knowledge of. 


Q. That was merchandise that had not yet been re- 
moved from the premises. Had you sold anything that 
had been removed from the premises? 

A. Do you mean had I sold anything which at the 
time of the taking of these bids was gone from the prop- 
erty? 

Q. Yes. 

A. Yes; I believe that there were a couple of stiils 
sold. 


©. Do you know that the rods and the casing in the 
wells that had been used as tubing had been removed 
and sold? 

A. Ihave no knowledge of that other than the knowl- 
edge I have of the Anderson deal. 


©. You knew in the Anderson deal Mr. Anderson got 
the tubing and the rods? A. What issrigine 


Q. And you knew the derricks had been removed? 
A Ves 
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O. Did you ever tell Mr. Zeidenfeld that the casing 
on the property or the wells on the property were to be 
excluded from this sale? 

A. I could not say that I did; no, sir. [207] 

QO. Well, would you say that you did not tell him that? 

A. No; I wouldn’t say that I did not because I don’t 
remember whether I did or not. 

Q. As a matter of fact, were the casing or the wells 
on the property ever mentioned in any conversation be- 
tween you and Mr. Zeidenfeld? 

A. To the best of my knowledge, they were not men- 
tioned. 

©. You were present, were you not, when the final 
contract or the terms of the final contract were gone over 
in Mr. Paradise’s office? Pew SESS) 0. 

©. That was the first time you had ever met Mr. 
eGer doit (elt © 

foe No. Ienad met Nive Ferer, | believe, once or twice 
before that. 

Q. Oh, yes. You met him at your place of business 
some time previous to 1940? Al Veswsine 

Q. And you had met Mr. Clements before? 

Fics > Y.€5. 

Q. And you were present at this conversation in Mr. 
Paradise’s office? A Stes. ye 

Q. Was anything said at that time about excluding 
the casing or the wells from the sale of the property at 
Casmalia? 

A. I can’t say I remember anything specifically 
[208] mentioned about the wells in that meeting other 
than in connection with the gas line. which T remember 
being mentioned as being an exception which was to be 
made. 
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Q. That was the gas line to the superintendent's 
house? 

A. From the superintendent’s house to one or more 
of the wells. 


©. You knew the wells were on the property? 
Poe Nessie 


©. You knew there was casing in the wells, too, didn’t 
you? Ao Vescir 

©. And you knew that those casings and wells so far 
as your company was concerned were to be excluded from 
the sale? A. Yes, sir. 

Q. But you didn’t say anything about it? 

A. No, sir. JI wasn’t writing the contract. 

QO. Did you ever see a copy of the contract before it 
was signed? PoeeNGy sit. 

Q. I understand it was spoken about in Mr. Para- 
dise’s office and then you all went away before the con- 
tract was completed, is that right? 

A. | don’t know when the contract was completed. 
After that meeting, I left the office and I couldn’t say 
when it was completed. 

Q. At the time that the meeting was held, didn’t Mr. 
[209] Paradise hand each person present a copy of the 
contract? 

I believe that I had a copy there in the office; yes. 
And do you remember looking it over? 

Wes. 

Did you see the excluded items on there? 

1 did. 


You didn’t see any casing excluded, did you? 


Pag Oe tO 


No, sir. 
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Q. Or any wells? A NCasi. 
Q. Did you say anything about not selling the wells 


or the casing or not mentioning them in the exclusion? 


Ja, Jl caliel Grek 


Q. Were there any changes made in the contract after 
it was passed around to the various people in your pres- 
ence? 

“ 1 recall one change, and that was, | believe, the 
words “lumber and metal” were added. 

QM. And at whose request was that change made? 

pwr Ge liercicn Sukeqtlest. 

Q. As to these various pages of inventory which you 
have attached to your affidavit sworn to by you, is that 
the usual form in which you keep your inventory? 

A. That is not an inventory. 

©. Did you tell Mr. Zeidenfeld that the estimate that 
you had of tonnage might or might not be correct because 
Richfield had only old records of the installations on this 
[210] property? pee ves, 1 told) himethar 

©. And you told him he would have to go up or have 
his company go up and look over the property for theni- 
selves to determine what was there for them to bid on, 
didn’t you? eNO. sit. 

Q. Did you tell him to bid on the rough figures that 
you gave him? 

No, sir. I asked him te go wp there with me. 
Did he go up with you? Aw SNOW sin. 

Mr. McGahan, are you a petroleuin engineer ? 
INOp sir. 

Peel oceyolecter Madeany expericnccmimecne abandoi- 
of oil wells? NO, ile, 


Ete =O 0 > 


in 
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©. You state in your affidavit that none of the cas- 
ing can be removed from an oil well withcut abandonment 
of such well in accordance with the requirements of the 
Division of Oil and Gas of the State of California. Do 
you know that to be a fact? A. That is my belief. 
Q. Can't casing be removed from an oil well without 


abandoning it? A. Not all of the casing; no. 


©. Can any casing be removed from a well without 
[211] abandoning it? 

A. Well, it all depends on the type of work that you 
are going to do. 

©. As a matter of fact, casing can be removed made 
some circumstances without the abandonment of the well, 
can’t it? 

A. Some of the casing in the well; not all of it. 


©. Were you familiar with the casing record in these 
wells ? A. No, sir. 


Q. Did you ever see the log books of the wells? 
Aa INO, sir: 


Q. Do you know where they were? 
A. 1 believe that the records are in the home office at 
Los Angeles to the best of my knowledge. 


Q. Do you know where the log books are? 
A. Some of the old drillers’ copies of the log books 
were in one of the old buildings on the lease. 


Q. And that was sold along with the rest of the stuff? 
A What is correct; 


The Court: It looks like we will have to resume this 
on Wednesday morning at 10:00 o'clock. 
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(Whereupon an adjournment was taken until Wednes- 
dave oepremlibenmomm O42, at 10:00 o clock ammime| 212| 
Los Angeles, Calif., Wednesday, September 9, 1942, 
OOO ee 1. 


(Appearances as last noted.) 


The Court: I would like to ask counsel in the case 
in which we have been engaged in trial, in the first place, 
how much time do you think will be required to com- 
plete the examination of the witness now on the stand? 


Mr. Sturzenacker: We have only four or five more 
questions to ask on cross examination; probably about 10 
minutes on cross examination. 


Mier aradise: eandenot over LO or 15 miniuteston re- 
direct examination. 


The Court: Then, I believe we were to hear from the 
witness Zeidenfeld ? 


[Migmoitiezenacker. | Ulat is correct. 

The Court: And I believe you had one witness, Mr. 
Montgomery, that you wanted to put on? 

Mie Paradise: Yes. 


The Court: Would you say that the interrogation of 
the witness Zeidenfeld would likely take at least a half 
a day? 

Mr. Sturzenacker: I presume so, as we are starting 
from the beginning. But it will depend on how far Mr. 
Paradise expects to go. 

Mr. Paradise: It depends on the nature of the court’s 
ruling as to the use of his deposition. 1 am net sure 
whether it was the court’s ruling that that deposition 


372 Aaron Ferer & Sons, a co-partnership vs. 


(Testimony of Frank I. McGahan.) 


be [213] disregarded, in which case he would have to be 
examined originally. It would save a great deal of time 
if his deposition could follow the court’s present ruling. 

The Court: I think we finally concluded, to use a 
slang phrase, that we would start from scratch with the 
witness Zeidenfeld. 

Mr. Sturzenacker: Your Honor, I would say it would 
take two hours. 

The Court: JI am making these inquiries so as to de- 
termine what to say to counsel in the cases that are 
trailing. I think that gives us the information that we 
require. 

(Hearings on criminal matters.) 


(Whereupon an adjournment was taken until the fol- 
lowing day, Thursday, September 10, 1942, at 10:00 
o'clock a.m.) [214] 

Los Angeles, Calif., Thursday, September 10, 1942, 
10:00 A. M. 

(Appearances at last noted. ) 

The Court: J think Mr. McGahan was on the stand. 

Mr. Paradise: Before proceedings with the witness, 
your Honor, is it appropriate at this time for the court 
to make an order, under Rule 80, concerning the costs 
of the record? That is to say, a portion of the case may 
be postponed and the reporter has called my attention to 
the fact that it is within the discretion of the court as 
to the taxing of costs for a transcript to be prepared in 
the meantime. J] don’t mean to suggest that the costs 
should be taxed at this time but that an order be made 
concerning them in connection with the preparation of 
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an original transcript. I will offer a stipulation that both 
parties share the costs of that transcript equally and the 
amount to be taxed as costs. Is that satisfactory? 

Mr. Krasne: I am not entirely sure of how these 
charges work. I should like to be enlightened. In other 
words, I presume we, of course, could order a copy of 
these proceedings. Is there a charge for an original and 
a charge for each of the two copies? Is that the custom- 
ary arrangement? 

Mr. Paradise: 1 understand it is merely the original, 
fie courts copy, that will be taxed as costs. 

The Court: In other words, it is, naturally, optional 
with counsel as to whether they wish an extra copy but 
it is [215] the original with which we are primarily con- 
cerned. 

Mr. Krasne: That should be prepared for the court, I 
presume. 

The Court: And both sides initially share in the cost 
but ultimately to be made part of the costs of the case. 

Mr. Krasne: That is agreeable. [216] 


FRANK I. McGAHAN 
recalled. 
Cross Examination 
resumed. 

Q. By Mr. Sturzenacker: Mr. McGahan, at the time 
you were present at the meeting in Mr. Paradise’s office, 
was this map which has been offered in evidence and 
attached to the contract in evidence around there at that 
time? 

A. I really can’t say. I don’t remember whether it 
was or not. 
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Q. Did you ever see these red marks on that map in 
Mr. Paradise’s office? 

A. Well, not being sure whether I saw the map or 
not, I couldn't say. 

Q. You, yourself, didn’t make any of those exclusions 
or the red marks on the map? A. Nose 

Q. Did you, after receiving these instructions from 
Mr. Davis about selling the salvage equipment at Casmalia, 
ever ask anybody or invite anybody to bid on it? 

A. Yes, sir. 

Q. And who did you invite to bid? 

A. Well, I invited a lot of different people, some of 
whom I can’t just exactly remember. [I remember the 
Union Oil Well Supply Company for one, the Atlantic 
Supply Company as another one and the Western Oil 
Field Supply Company and I believe also that there were 
a number of the salvage companies here in Los An- 
geles. [217] 


Q. Did you send out any written invitations to bid 
or were they all oral? A. They were alloray 


©. Did you furnish any of them any inventory? 

A. No, sir. 

Q. Did you receive any bids for all of the equipment 
or some of the equipment? 


Mr. Paradise: I object to that question on the same 
ground that I objected to the offered introduction of the 
other bids. 


NI 
cn 
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The Court: J] think that is a preliminary question that 
might or might not be open to that objection. You may 
answer. 

A. 1 did not receive any bids. 

QO. By Mr. Sturzenacker: A few moments ago I 
asked you if you saw this map at the meeting in Mr. 
Paradise's office. Did I understand by your answer that 
you didn’t see the map at all prior to the drawing of the 
contract? 

Ve com urremcembers@t seeing the particular map. 
However, the map may have been there. 

©. After this conference in the office, did you ever 
see the map? 

A. Are you referring to the map with the markings 
on it? 

Oye cs. pane) Oesin. 

Mr. Sturzenacker: That is what I understood you to 
Sayeiciloi but Ll wasnt quite sure. That isvall@gn the 
cross examination. 

Redirect Examination 

©. By Mr. Paradise: Mr. McGahan, what is your 
status with Richfield Oil Corporation? 

A. Supervisor of storehouses. 

Q. Do your duties have anything to do with either 
the drilling of oil wells or the production of oil wells? 

AS UNorsinr. 

Q. Do your duties have anything to do with the opera- 
tion of oil fields where oil is being produced by Rich- 
field? iN INO Sir, 
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Q. Have you had any experience in either the drilling 
of oil wells or in the production of oil from oil wells? , 

Po a aiavien & 

QO. Or in the operation of oil fields for the production 
of oil? AS Now sir, 

©. In connection with the sale by Richfield of salvage 
equipment, does that come under your jurisdiction? 

A. Not under my jurisdiction; no. 

Q. Is that part of your duties? 

A. It is part of my duties to assist the purchasing 
department in showing the material to prospective bidders. 

Q. As a part of your duties in salvaging equipment, 
do [219] you make the determination of what equipment 
is to be sold and what equipment is not to be sold? 

A. No, sir. 

©. From whom do you obtain instructions in that 
respect ? A. From the management. 
From which departments? 
The exploitation department. 
Pardon me? 
The exploitation department. 
Who is the head of that department? 
Mr. Montgomery. 


> PO PO 


From whom did you receive your instructions with 


) 


respect to the sale of equipment at Casmalia? 

A. My preliminary instructions were from Mr. Mont- 
gomery. 

Q. Did you receive any instructions from the purchas- 
ing department which you mentioned ? 

A. I received detailed instructions; yes. 
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Q. The determination, then, of what equipment was to 
be sold was contained in those instructions? 

A. Yes, ‘sir: 

©. What were your instructions in respect to this 
sale of the salvage equipment? 

A. My instructions were to take prospective bidders 
to Casmalia and show them the surface equipment which 
we had for sale. 

©. Was a description given to you of the type of [220] 
equipment to be sold at Casmalia? 

femeees a Seneral description, 

©. What was the description? 

A. The description was given as the surface equip- 
ment less certain things which were to be retained by 
the company. 

QO. What were those things that were to be retained? 
You say surface equipment less certain things? 

A. Yes, sir. | 

QO. What were the exclusions? 

A. The exclusions were certain tanks, dehydrators, 
certain pipelines and some stills, that is, still bottoms and 
some stills. 

Q. Were the items which were excluded surface equip- 
ment? A. Yes, sir. 

Omebart of the sutiace equipment’ Tsebtatecorrect ? 


A. Part of the surface equipment. 
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Q. At any time during the negotiations with Aaron 
Ierer & Sons concerning this sale, did you have any 
knowledge of whether any of the tanks, boilers or the 
pipeline or the refinery, would be needed by the production 
department in connection with future production of oil 
from that property? 

A. No; that matter was never taken up with me. 


Q. Did you have any knowledge of that matter? 
A. No particular knowledge; no. 


©. In answer to one of Mr. Sturzenacker’s questions, 
I believe you stated that the pipelines which were lo- 
cated [221] upon the property could have been used for 
the production of oil from such wells. Did you so state? 

A. Yes, sir. 

©. Did you know at the time these negotiations were 
carried on how long those pipelines had been in there? 

A. To the best of my knowledge, they had been in 
there at least 15 years. 

QO. Would the condition of those pipelines make any 
difference in whether or not they could be used for pro- 
duction purposes on or after January, 1941? 

PaO iemyiece 

Mr. Krasne: I object on the ground the question is 


incompetent, irrelevant and immaterial. 

The Court: The answer may go out. 

Mr. Krasne: I think this witness has already testified 
he wasn't familiar with production. 

The Court: He has told us he is not qualified to ex- 
press an opinion on this subject matter. 
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Q. By Mr. Paradise: I believe you testified that 
some of the tanks were sold as a part of this sale and, 
also, that certain tanks were excluded. Will you describe 
the size of the tanks which were excluded and the size 
of the tanks which were sold? 

A. As I remember the tanks which were excluded, 
there were two 55,000-barrel tanks, one approximately 
37,000-barrel, a 10,000-barrel and I think a 7,000 or 
7,500-barrel tank. I [222] am not just sure of the size 
of the last two tanks. 


QO. What were the sizes of the tanks that were in- 
cluded in the sale? 
A. The tanks that were included ranged all the way 


from 20- to 30-barrel up to 5,000 barrels. 

©. Where were those tanks included in the sale lo- 
cated? 

A. They were located all over the lease. 


Q. Were they in what is known as a tank battery, the 
tanks that were sold? 

A. No; I don’t think any of them were in a battery. 
They were more or less distributed around the lease, I 
should say, singly or possibly in pairs. 

Q. I believe you also testified on cross examination 
that some of the tanks contained oil, that is to say, some 
of the tanks that were included in the sale. Do you 
know how much oil was contained in the tanks? 


A. No; I couldn’t say how much was in there. 


Q. Were the tanks full of oil? 


A. No; they were not full. 
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Q. Were there anything other than tank bottoms of 
oil in the tanks? 


A. Tank bottoms is about what it amounted to; yes. 


©. What do you refer to as tank bottoms? 
A. It is the sediment in the bottom of the tank. 


©. I believe you also testified on your examination 
by Mr. Sturzenacker that in your conversations with Mr. 
Ferer [223] and Mr. Clements and Mr. Zeidenicidiiae 
did not mention to them that the casing in the wells was 
to be excluded or that the wells themselves were to be 


excluded, is that correct? Pee eo cite 
©. What did you tell Mr. Ferer was to be sold? 
A. The surface equipment less certain exceptions. 
Q. Do you recall when you told him that? 
A. I told him that in our first conversation. 
Q. When did that occur? 
A. My first conversation with Mr. Zeidenfeld, I be- 


lieve, was some time— 


QO. No; Mr. Ferer. 

A. I had a conversation with Mr. Ferer which I 
believe was over the telephone and that would have been, 
as near as I can place it, some time between September 
and the first part of December. I don’t remember just 
when. 


OQ. What did you tell Mr. Ferer at that time? 

A. I told Mr. Ferer that we were going to sell all 
of the surface equipment, excluding certain items which 
I wasn’t positive about at that time but could tell him 


later. 
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Q. Did you tell Mr. Ferer anything concerning an 
exainination of the property? 

A. Yes; I invited Mr. Ferer to go up there with me 
and look it over. 

Gee Did Virs Merer do so: A. No, sir. [224] 

QO. What did you tell Mr. Clements was to be sold 
as a part of this transaction? 

A. The same thing; the surface equipment less such 
items as the company wanted to retain. 

QO. Was that in one conversation or in more than 
one conversation with Mr. Clements? 

A. I believe I had two or three conversations with 
Mr. Clements, and I couldn’t say that I told him in the 
second and third conversations again that that was the 
case but I did in the first conversation. 

Q. Do you recall where that conversation took place? 


A. No; I don’t exactly. 


Q. Can you fix the approximate limits of when it 
took placer 

A. To the best of my knowledge, it was around the 
first of November, 1940. 

QO. What did you tell Mr. Zeidenfeld was to be sold 
@2ea) Patteo this transaction © 

A. I told Mr. Zeidenfeld that we were to sell the 
surface equipment less such items as the company wished 
to retain. 

Q. Did you tell Mr. Zeidenfeld what those items were 
that the company wished to retain? 

Pee vcs. 1 did: 
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Q. When did that conversation take place? 

A. That conversation took place sometime in August 
or [225] September, 1940. 

Q. Was that you first conversation with Mr. Zeiden- 
feld? A. I believe it was. 

Q. Did you have a subsequent conversation with Mr. 
Zeidenfeld concerning this matter? A. Yesiisim 

Q. When did that occur? 

A. I had a conversation later with Mr. Zeidenfeld 
sometime towards the end of November or possibly the 
first part of December. 

Q. Going back for a moment to your conversation with 
Mr. Clements, did you discuss with Mr. Clements anything 
concerning an examination of the property? 

A. I don’t recollect that I did. 

Q. Did Mr. Clements ask you for an inventory of the 
property at that time? exe INO, Suir. 

Q. Did he ask you anything concerning the items 
of property? 

A. I can’t say for sure. I would think that probably 
he did. 

The Court: May I have the last question? 


(Record read by reporter.) 


Q. By Mr. Paradise: Do you recall what he asked 
you? A. No; I don't. 


Q. Do you recall what you answered him? [226] 
eNO, 
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Q. Did you tell Mr. Clements anything about the ex- 
tent of your information as to the nature of the items 
that were to be sold? 

A. I told Mr. Clements at the time I talked to him 
that I hadn’t completed going over the lease yet and that 
I wasn’t exactly sure what the company might wish to 
retain of the surface equipment and what they might want 
to sell. 

©. Is that as of the date of that conversation? 

A. Yes; the first conversation ] had with him. 

Q. Calling your attention to your conversation, your 
second conversation, with Mr. Zeidenfeld, and J] have 
forgotten the date which you fixed when that occurred, 
that you stated that that occurred, can you state approxi- 
mately when your second conversation was? 

A. Yes; it was either at the end of November or the 
first of December. 

Q. At that time did you have any more information 
concerning the nature of the equipment to be sold at 
Casmalia ? Eve Yece mle cid: 

QO. In what form did you have that information? 

fe I had it in the form) of notes in my notebook. 

Q. I hand you 10 pages of pencil notes, Mr. McGahan, 
and ask you if those are the notes to which you refer. 

PX, Wnresy ie. 

Mr. Paradise: May these be marked as Defendant’s 
Exhibit [227] 1 for identification ? 

The Court: Let’s see: they will be Defendant’s Exhibit 
B, I guess it is, for identification. 
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The Clerk: Tltat is right, 

Mr. Paradise: This is the same exhibit. if theweom 
please. I think, that is attached as Defendant's Exhibit 1 
to Mr. Zeidenfeld’s deposition. There is a photostatin 
there that is attached to Mr. Zeidenfeld’s deposition. 

The Court: Since we are not using his deposition, that 
numbering may be dispensed with. 

Mer. Paradise: Oh, yes: that is correct. 1 amiueenaw 

O. By Mr. Paradise: Were these pages shown to 
Mr. Zeidenfeld at that occasion? A. Ther tara 

QO. Will you describe the manner in which they were 
shown to Mr. Zeidenteld and what the conversations were 
concerning them? 

A. I told Mr. Zeidenteld that | had now completed 
more or less of a record of what was up there and what 
we were going to sell and asked him if he would like to 
come in my oftice and go over them with me and he said 
that he would. And so I opened up the book and we went 
through these various pages and discussed the items on 
eachimeme: 


QO. Did vou discuss each page with Ar. Zeidenteld? 
A. Yes, sir. 
OQ. Did sow showeeach page to Mr. Zeidenteld7 (273) 


AL Meso sie, 


Q. What conversation occurred concerning the ton- 
nage of equipment? 

A. Mr. Zeidenfeld told me that his company was in- 
terested largely in tonnage more than they were in par- 
ticular items and wanted to know and was interested in 
what the approximate total tonnage of this material would 


amount to. 
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Q. Did you tell him what that tonnage would be? 

BE. Wes sir 

QO. What did vou tell him? 

A. I told him that my estimate was 1,300 tons. 

QO. Was that an overall estimate ’ 

A. That was an overall estimate of all the material 
which was to be sold. 

QO. Is that estimate of 1,500 tons shown in those 
record? A. Wes, sir. 

O. How was that form of estimate ot 1.300 tons 
broken down? 


A. It is broken down under various headings tor the 
various types Of equipment which were included in the 
estimate. 

O. Is there a breakdown between production equip- 
ment and refining equipment? A. Yes, sit. 

QO. What is the breakdown in that respect? 

A. The breakdown in that respect is an indication 
in [229] the company records to show what portion of 
this material was located on the refinery side and what 
portion was located on the production side. 


Q. Did you tell him the portion ot the 1.300 tons that 
was your estimate of the pipelines on the property? 


A. Yes. sir. 
OQ. What was that estimate: 
A. Approximately 920 tons. 


Did you tell that to Mr. Zeidenteld: 
Yes sim 


10 
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Q. Does one of these pages concern the pipe on the 


property ? ae Nes Sita 
Q. Which page is that? 
ie lois 18 jee ‘eakete lneire, 
Q. Does it have a number? 
A. It has one but I can’t make it out. 


©. It looks to me as if it is marked page 7. )icueaeg 
correct? 

A. I will put my glasses on to look at it. )Wiitaieee 
right. 

Q. Is the pipe that is shown on that page divided 
between production equipment and refining equipment? 

A. Yes, sir. 

Q. Does that page also give the sizes and weights 
and lengths of the pipe? [230] 

A. Yes, sir; it gives the sizes and weights and the 
footage. 

©. And how many feet of pipe are contained under the 
production division of the page? A. 153,537@iieer 

Q. And how much on the refining end? 

Pee OOF205. 

Mr. Paradise: I offer these as Defendant’s Exhibit B, 
if the court please, that is to say, these pages referred to. 

The Court: They consist of how many pages? 

Mr. Paradise: Consisting of 10 pages of written 
notes. 

The Court: They may be admitted and marked De- 
fendant’s Exhibit B. 
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Val > Vi ais 


Boilers — 222 Tons 
Pumps — 37 
Pipe — 920. — 
Valves ! 4000 — 
Fittings . if — 
Engines ! SC = 
Motors j = 

1227 sons 


Mnteircle|. 1500 Tous 


Total Estimate 
Not included in the 1227 Tons 


Condenser boxes 50 
Mixing tanks 16 
Preheaters ? 6 
Heat exchangers § 

Vapor tower 10 
Transformers 2 &4 
Fire carts 


Corr ir. tanks 

Houses—buildings 
Allowing for misc. items not accounted 
for under heading at top of this page 
such as misc pipe fittings, valves, iron 


and steel scrap, structural steel etc. 
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CASMALIA 


Tentative Sales List of Prod. & Refinery 


Material & Equipment—Soladino Lease 


Prod. Dept. Refinery 
oilers Boilers 
3uildings Buildings 


Pipe—Fittings 
Valves 


Engines—Motors 
Pumps 


Tanks—Corr. 
Steel 


Condenser Boxes 


Cooling Towers 


Heat Jéxchangers 


Engines—Motors 
Pumps 


Pipe & Fittings 


Retorts 

Stills 

Tanks—Corr. 
Steel 


Dehydrators? 
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PRODUCTION — REFINERY 
CASMALIA 


Refinery 
Yellow 
BOILERS BUILDINGS 
V20537 70 HP} Boil. Hse Pr. 1479 Garage 
\/20538 60 PR 20984 1494 Dwell 
V20539 70 Refinery 1495 Barn 
V20540 60 Boiler Pt. +6 1496 Oil House 


497 Whse-Office 


VY 692 70 1498 Blksmith-M Shop 
Vv 693 70 1499 Boiler Hse 

VY 694 90 17301 V VY 

V/ 695 70 Boiler 17302 ay/ V 

Vv 696 70 Phe £3 17303 VJ V 

VY 697 70 17312 Garage 

 698 70 17316 Dwell 3cd 

VY 699 70 17317 Vv 2nd 


17318 Vist 


VY 700 ] 17324 Grain Hse 
\/ 701 *40 Boiler 17325 Boiler \/ 
\/ 902 «3 | Pit. 36 20978 Pump Hse 
Vv 703 40 20979 Elec. Work Sh. 
Vv 704 40 20980 Carp. Shop 
Vv 705 +40 Boiler 20981 Pump House 
V/ 706 4 Plt 45 20982 Switch 
Vv 707 40 20983 Cent Hse 
VY 708 40 20984 Boiler Hse 
VY 709 +4 Boiler 20986 Pump ¥Y 
yy we ® PR #5 209087 Comp ¥V 
Vv AI ® | 20988 Fire Cart Hse 
wale oS Boiler 209689 Laboratory 
/ 713 -9 | PE 31 (In Circle): 
V 714 40 17322 Pump Hse 
aw 716 70 } 17323 Vv wv 
/ 717 70 Boiler Not Sold—Water Ws 
WV 718 70 J Plt 4 29 
V 718 70 J 
Vv 720 70 —BOILERS— 
wy 721 70 18—40's - 81 Tons 
722 2—60's ¢ W/ 
w «723 «70 Boiler 1s 7 Le Vv 
V 724 70 Pk #1 1—90 8 
Vv 724 70 J — 
V/ 725 40 Load Rk. 38 222 Tons 

16—10 H. P V 

i 

1—90 * 2 

1—90 ‘* 

36— 

715 40 HP Near Pit + 

On Hill 


719 40 HP On Hill 
Near Cow Shed 


38 TOTAL 
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Production Refinery 


Centrifuge 
22403 100 CC—4-Arm Braun 
Fire Extinguishers 
27408 160 C4 -Atimn-Brative 
4284 2% \/ Chicago Whse X 
4285 2% / \/ ye 
4286 244 \/ ete else 
42906 24% vV \/ Whase 
Mixers 
2—/'’x26’ Riveted Steel X 
Oil and Distillate Refinery 


M/ 


Condensor Boxes 
\f 1—28’x35’x6’ Deep Condensor Box 


W /2”-3”-4” Coils ay 
\/ 1—40’x42’x6” Deep—Ditto ¥/ 
W /2"x4"-6” Coils 
VY 1—10’x44’x60’ Deep—Ditto U 
W /3” Coils 
1—3’x18’x2’ Deep—Ditto V 


W /2” Coils 
Preheaters 
| —8 57573 Ie 
Heatixchaneencus > 
1—3’6"x18’6"” H.M. 3/-4’ Outlets 
122103" a ee Outlier. wr 
3—18"x8’2” Braun W/60 Press Tubes 


Richfield Owl Corporation, a corporation 39] 


( Detendant’» Exhibit No. B) 


Heaters ~< 
1—6""x42”" Wy 2-4” & 4-3” Collars 
V 
Tower—Vapor + 
I—6'x40! “HM” Riveted V 
Tower Cooling 
J —X’x42’x8’ High 
Redwood \/ 
Prod. Refinery 
Engines 
6x% Trov Ver. Steam 2044 3 
xB VW Vv Vv 20446 
Sold Y x5 \/ VY v 20447 
23766 3 HP. Fuller & Johnson— Not Sold—W.N 


24024 10'%x1l2 Ajax 

24043 9IAx10 

24044 &x10 Ames-Steam 24044 
Wt. 44% Tons 


Elec Motors 


5383 10 H.P. 50 Cyc. 3 PH 220 Not Sold 
5392 WW Mv 3 PH Not Sold 
26359 25 vo GO Vo 3 PH 440 vy 
200 VY WS 3 ats | 2630) 
mi Sim. 220 4 26561 
15 60 3 PH 220 ¥ 26362 


We. 3 Tons 


ola 
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PR 
22456 


29908 
29909 
ZOO 
ZION 


28856 


Compressors 


314x4 Belt Dr. Union xX 
On7 diiceeieanid 51528 22457 


’ Transtormers ~< 


10 KVA 230/460—60 Cyl. 1970152 


LOGY A 5 ae 85204 
15 KVA_ 13-200/12000 1785046 
HPV A any WV) 1785043 
Steam Traps 
34” Strong-Carlisle X 28856 
34” V Refinery 
V 
y%” Crane Tilt Trap-Type 326 
Regulators 
3” Gas—Wilgus a 
Sy ay 


3” \/ Flg. Type—Wilgus 
Separator 
10”x42” Volz—Oil Cap 3-Gal. 


Refinery 
ities Carts 9 
2-200 Gal Foamite V 


Horse Drawn 


ACH —..9 
&82 ak 
Agel) ais 


323 


124) Veale 


AMS ne 
[ISBI] IPisznO pajes0] 
SI dAOge popnyout adid Suramoyjosy 


“NOIddE 31B syysiam W o8vyj00} [PY 


026 zOseIz FS2 $9209 ¢€8 S8I0c IZ O800F S99 “Lesesl ch 19€9 oO OZLIZFI 


Sic cL accel Siceecil ‘TS sl 
I ol I ell 1 ell Hee tT 
is Str £ oth Z Str Se ct clk 
Soesc.o 1 08 1 08 VS SN59 0c  8ES1 59> 2005 es ce ee 


: 
SS2 8Z19¢ 96 OSZS £ OSL 6p O000S 661 8crOc OT ScOl 681 ¢OrOl stol 9 
SLI OGLE -cOl SZvsl Zh Sépe- SS 0000) 12 SOE: “925 9839 scene Th uk 
‘9ze «(LZSI6S) «= SS_sC«OOE FI «=OSOL «(00Eh SBE OOOOT e4Zl “gsstr S 9IZT 891 Trot OLL uf 
S891 ¢2968 SOr O991Z SI 0999 8c OOOST 8cl ¢9629 fF 9002 Fel 95059 SLE QZ 
IMA CW OIA OW SUOL I SUOT Adig  SUOT], “Wy SUOL ‘IQ «SOL adig ‘sqy azis 


Richfield Owl Corporation, a corporation 


(Defendant’s Exhibit No. B) 


JeIOL 1eIOL 1I0L TIOL IM FdML FM TESOL VMOU et TAA 
pues puri sploz 
AYANIANa NOILINGOUd 
VIAVINSV 


394 Aaron Ferer & Sons, a co-partnership vs. 


(Defendant’s Exhibit No. B) 
PUES 


Production Refinery 

5954 550 Gal Gas Pump 

6311 Balaxs ox) Fo. 

G3lZe en ay ey 

G31 47 yy Gian 

OSU WE WE 

Os ox 254 Ne 

6320 544x3%x5 V/ 

O32) yy VA 

6323 3x2x4 Sold 

6342 TSxG Gear Not Sold—W.N. 

27si2- 4+ Cent. 

2/313 10 H.P. W. Well—Lut. Do Not Sell 

273\4" Ae ee ey  \/ Do Not Sell 

GSS ow, Wek IDI. 
4” Rot. Force Zhe 
47 Vf Vf 2737, 
Kinney Rot. 27318 

ey 27S 

526 54%4x3%x5 FM. 

599 7x444xl0 V/ 

600 10x6x12 Blake-Kno 

601 7x4%xl1l0 F.M. 

27002 8x6x10 Smith 

27603 TOx6x)2° Worn 

27604 \/ ¥ Vv OWS 

27607 7) 7 Garam 


Richfield Oil Corporation, a corporation 395 


(Defendant’s Exhibit No. B) 


27006 10x7x12 FM. 
27607 6x4x 6 


760s) 7x10 Ver. Viip. Dean Not Sold 
27009 8x 8 \/ Vv ws Not Sold 
WANE Sioned 27610 
10x6x12 Worth 27611 
7x44%4x10 FM. Ze Ole 
10x6x12 Ows 276135 
9x8'4x10 Worth. 27614 
10x534x12 Gum. Bus BENS 
6x4x6 FM. 27616 
7x414%4x10 Vf 277 
7x414x10 V/ 27618 
7x414x10 VV 27619 
6x4x6 ) ; 27620 
5Y4x3Yx5 V 2/621 
6x4x6 Worth Zee? 
7x444x10 F.M. 21625 
4I4x3x4 7 Sold 27624 
414x3x4 Vv, Sold 27025 
SYxStAxe VV 27626 
SAO VES NY 27627 


OS Z5) VV és 27628 
27629 7x44%x10— VV 
27030 10m6@xi2 Worth 
27031 l0x6x12 aa 
Toale We Approx: 
37 Tons 
50 Pumps 


Aaron Ferer & Sons, a co-partnership vs. 


6 


(Defendant’s Exhibit No. B) 


TANKS 


Le PA 

ee porg 
6S PIOS 9q OF, 

Ox 
$9 SHNVL IVLOL 
plos 9q 

0} JOU payy UI UMOYS syUET, 
(4938AA) 00S 0ce 
00S P8c 
OOT C82 
Dy of 0Sc 627 
SHUT JOR AA ” ” 0Szc 827 
ATer) 3814 | OSZ EG 
0OT SLC 

000T tZc6c 

ices! qdo0ud 


OZc 
(692 

89C 

E9eCE 


£9¢ 
C9T 
192 
09¢ 
6S¢ 
BSC 
£56 
9S¢ 
Sc¢ 
vS¢ 


one 


Coc 
IS¢ 
OSC 
6b2 
8bC 
Lec 
9bC 
SFC6C 


Aaa 


0001 
Q00T 
000T 
O¢ 
02 
OF 
OF 
FES 
nel 
091 
00T 
00S 
00S 
00S 
00S 
00SZ 
00SC 
OOT 
00T 
OST¢ 


OOT 


OST 
Stl 
0005 
ceS 
00S 
0002 
0S 
S8s 


[4U] pry seleopuy, :ajou 


e722 
Zz 
12262 
1993S 
1293S) 
Ayes) 
992 
S9z 
$9262 


Sa 


qdodd 


$ Jazutig ] 
PPC 00S 
fre 00S 
che cbel 
1vCx bSCLEx 
OPCx 0000¢ x 
6£7x OO000T x 
BECOCx 000S x 
OOT LEE 
LEC OSC 
S60T fcc 
9601 Vl? 
Ltle EL? 
OF le C£COE 
1f267x LL8¢S x 
O£76cx O88PS x 
6776¢ gs9 
” O0OT S7e 
» OS¢ PCC 
»  OO00T 0c 
» 006 61C62 
SCENT USS ae) 
»  OOT 82 
Le 
» 0001 Dye 
»  OOT GZ 
” OScI eZ 
a ” 69 
” ” 89 
Io) 001 LO8 
EicRe qdoudd 


Richfield Oil Corporation, a corporation 397 
(Defendant’s Exhibit No. B) 
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QO. By Mr. Paradise: In answer to one forme 
Sturzenacker’s questions, Mr. McGahan, I believe you 
testified that under some circumstances a casing could be 
removed from 2 well without abandonment of the well. 

A. Yes, sir. 

©. Do you know whether there are any statutory re- 
quirements governing the removal of casing from an oil 
well? 

Mr. Sturzenacker: I object to that as calling for a 
conclusion of the witness. 

The Court: I don’t know why we should ask this wit- 
ness that question. Can’t you gentlemen agree as to 
what either the statutory or the regulatory requirements 
ener a) Z oi 

Mr. Paradise: Yes. This is by way of réebuiaieem 
the court please. The witness was asked on previous ex- 
amination if casing could be removed from a well with- 
out abandonment and I believe he stated under some cir- 
cumstances, and I wanted to bring out what those circum- 
Stanices: Were: 

The Court: I take it that the fair meaning of his 
answer is that it has nothing to do with what the law 
or the regulations would permit but, rather, that it is 
based on some mechanical knowledge. 

Mr. Paradise: Rather than that, if the countepieae 
. what legal restrictions, or I mean what statutory require- 
ments, must be followed before any casing could be re- 
moved. 

The Court: Will that be determined by this witness’ 


answer ? 
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Mr> Pamadise: No; it would not; your Hemor. It is 
just a matter of clearing up the matter of the cross 
examination. 

The Court: I take it that you gentlemen should be 
able to agree as to what the statutory law, or the regula- 
tions issued pursuant thereto, has to say on that subject. 

©. By Mr. Paradise: Are you familiar with the re- 
quirements of the Division of Oil and Gas, that is to 
say, what the requirements of the Division of Oil and 
Gas, of the State of California, are concerning any re- 
moval of casing from a well in California? 

Mr. Sturzenacker: We object to that as incompetent. 
irrelevant and immaterial and not proper redirect examina- 
tion [232] and it calls for a conclusion of the witness. 

The Court: I am not sure that I get the purport of 
your objection. Upon what theory— 

Mr. Sturzenacker: I will withdraw the objection. 

The Court: I was going to ask do you claim to be 
entitled to the answer the witness gave in response to 
your inquiry and not have at least the witness indicate 
whether he claims to know the subject? 

A. May I have that again? 

Mr. Paradise: Will you read the question, Mr. Re- 
porter? 

(Question read by reporter.) 

A. I don’t know what the requirements are; no. 

Q. By Mr. Paradise: Have you ever inquired of the 
Division of Oil and Gas concerning its requirements in 
connection with the removal of casing or the abandonment 
of a well? A. No, sir. 

Mr. Paradise: That is all. 
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Recross Examination 


©. By Mr. Sturzenacker: As a matter of Gdeneyon 
are merely the storekeeper, charged with administering 
the stores or a store at Long Beach and to dispose of 
certain useless and surplus equipment, are you not? 


A. No; I am not at Long Beach any longer. 


OM Vor were at tiicetime 233] A. Wee 
©. Mr. McGahan, you said that these tanks were dis- 


tributed about the field, were they? 
A. The tanks which we intended to sell were generally 
distributed around the lease; yes. 


Q. Did you investigate or look these tanks over? 
A. Yes; I looked at the tanks. 


Q. Did you ascertain whether any of them had any 
oil in them or not? 

A. Jascertained that most of them did have some sedi- 
ment in them; yes, sir. 


Q. Did you ascertain whether any of them were full 
of oil? 

A. To the best of my knowledge and in going over 
the lease, I didn’t find any of these tanks, which were 
included in the sale, which were full of oil. 


©. Can yon state to this court at the present time 
that you examined all of the tanks in the field that were 
sold? 

A. No; I couldn’t state that because there were so 
many tanks or many tanks that I didn’t look at, that 1s, 
not the tanks to be retained, but the tanks that were, ob- 
viously, obsolete and worn out I didn’t look at. 
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Q. So you don’t know whether they were filled with 
oil or not? 

A. I don’t believe, Mr. Sturzenacker, that any of 
them were filled with oil. [234] 

Q. I wish you would answer my question. At the 
present time can you state to this court that any of those 
tanks were not filled with oil? 

A. The ones that I didn’t look at, no; I couldn’t state 
that they were not filled with oil. 


Q. Do you know where that oil had been produced 


~~ 


from? ee No, dona. 

@. Weren’t these tanks that were sold adjacent to or 
connected with the various wells in the field? 

A. Most of them were. However, I believe there 
were a couple of tanks which were several miles from the 
field. 

Q. Most of these tanks were gathering tanks for 
gathering lines from various wells that went into these 
filled tanks? 

A. I wouldn’t say that most of them were gathering 
tanks; no. Some of them could have been gathering 
tanks. 

©. Were the smaller ones gathering tanks or what do 
you call the small tanks? 

A. A small tank would probably be referred to as a 
receiving tank or possibly a shipping tank. That type 
of tank might possibly be located close to a well. 

Q. Some of the tanks were right in the same locality 
as the tanks that were reserved, were they not? 

A. They might have been near, yes, inasmuch as 
they were pretty well scattered about the lease. 
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Q. You never took anybody up to the field to show 
them [235] the property? A. Oh, yes. 


Q. Did you ever take Mr. Ferer up? 
A. No, sir. 


QO. When was this first conversation that you had 
with Mr. Ferer? J think you have told on redirect ex- 
amination it was in September or December. What did 
you say about that? 

A. I don’t believe I was sure just when that conver- 
sation took place, Mr. Sturzenacker. As far as I know, 
it was sometime between the last of September and the 
first of November or the last of November, but I am not 
sure just when it was. 

Q. And that was over the telephone? 

A. To the best of my memory, it was. 

Q. Did Mr. Ferer tell you at that time he had 
been up to see the property? 

A. No; I have no recollection of that. 

©. He merely asked you what the company wasn’t 
going to sell, didn’t her 

A. No. As I recall, he asked me what the company 
was going to sell. 

Q. And what did you tell him? 

A. I told him we were going to sell the surface equip- 
ment from the lease less certain items which were going 
to be retained. 

Q. You told him the company was going to sell 
the [236] surface equipment less certain things they were 
reserving ? Ax Mies 
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QO. When was this first conversation you had with 
Mr. Clements? 

A. That I don’t remember. I believe, to the best of 
my remembrance, it was somewhere around the first of 
November. 


QM. And what did you tell him the company was 
going to sell? 

A. I told him that the company was going to sell the 
surface equipment less certain items which we would 
retain. 


QO. You knew Mr. Clements was quite familiar with 
the field, did you not? 

A. I didn’t know whether he had any acquaintance 
with the field or not. 


Q. The first time you talked to Mr. Zeidenfeld about 
selling this equipment, what did you tell him? 

A. I told Mr. Zeidenfeld we were going to sell the 
surface equipment less certain items which the company 
would retain. 


QO. Do you remember anything else that you told 
Mr. Zeidenfeld at that first conversation besides the fact 
vou were going to sell the surface equipment? 

mee No, 1 dont remember any partictilar siline. va)- 
though we had a discussion of the matter and I might 
have told him a number of things. I can’t recall any 
particular item. 


Q. Do you remember anything else that you told 
Mr. [237] Clements at this first conversation except that 
you were going to sell the surface equipment less certain 
excluded items? 
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A. I don’t remember. I can say I probably called 
his attention to the fact that there was also probably re- 
finery equipment there. 

Q. And can you repeat any more of the conversation 
that you had with Mr. Clements? 

A. I anpatraid I cant: no. 

Q. Now, in this telephonic conversation you had with 


Mr. Ferer, can you tell us anything you said to Mr. Ferer 
except that you were selling the surface equipment? 

A. I cannot repeat anything. All I can remember is 
the general conversation. 


OQ. You were present at these conferences in Mr. 
Paradise’s office and were shown a copy of this contract 
which at the same time was submitted to Mr. Ferer, was 
it not? 

Mr. Paradise: JI think that assumes facts not in evi- 
dence, if the court please. There is no evidence that a 
contract was submitted at that time. 

Mr. Sturzenacker: The affidavit so states, that he 
was present. 


Mr. Paradise: That he was present at a meeting. 
Mr. Sturzenacker: All right. 


Q. By Mr. Sturzenacker: You were present at 
this [238] meeting in Mr. Paradise’s office? 

iumey cS. 

Q. And was a contract submitted at that time? 


A. I cannot say when the contract was submitted to 
Mn. erer- 
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QO. Was there any discussion at that time as to 
what equipment was to be sold up there? 
A. There was a discussion relative to certain items 


which were to be sold; yes. 


Q. Didn't Mr. Paradise pass out copies ot the con- 
tract to everybody in the room? 


A. It is my recollection that he did. 


Q. Do you recall reading that copy of the contract? 
A. I don’t recall reading it but I recall having it in 


my hand and going over it with the rest of them. 


Q. Did you hear the first part of that contract read, 
“All of the producing and refining equipment on the Cas- 
malia lease’? Did you hear that read? 

A. I probably did. 


Q. At that time did vou hear anvbody there say that 
the company was only selling the surface equipment? 


A. No. sir: I did not. 


Q. It isn’t your contention. is it. that this Defend- 
ant’s Exhibit B. these 10 pages of pencil notations. are 
a complete inventory of the equipment on the Casmalia 
lease, is it? 

&. No. It is my records of the material om the Cas- 
malia [239] lease which we were going to offer for sale. 
However. on those notations are certain exceptions which 
I made aiter I was informed that those particular items 
were to be held. 


Q. Did you ever show these notations or this inventory 
co Mr. Davis? A. I don’t know as I did. 
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Q. Or Mr. Kelly? 

A. No; I can say for sure that I didn’t show them to 
Mr. Kelly. 

Q. Where did you get your estimate of 1.500 tons 
of salvage? 

A. By taking the weights of the pipe and the boilers 
and the various pieces of equipment and totaling it all up. 

Q. I notice that on page 1, the first page, you have 
items of boilers, pumps, pipe, valves, fittings, engines and 
motors, and you have them totaling 1,227 tons? 

BX SE, 


OQ. That was your estimate, was it not? 
A. That was the estimate of that particular material; 


QO. What did you add to that to get 1,500 tons? 

A. I believe the notations on there show that there 
were certain valves and fittings which had to be con- 
sidered in a miscellaneous manner. And I might add, Mr. 
Sturzenacker, that in arriving at the 1,500 tons my notes 
there do not include any pipe under two inches and, be- 
cause I knew that [240] there was lots of pipe up there 
under that size which I wasn’t listing, I allowed for that 
pipe and for valves and fittings which were not itemized. 

Q. Do you know, as a matter of fact, that the items 
which you have computed here do not total in excess of 
900 tons? 

A. The pipe alone, according to my estimate, was 
something over 900 tons. 


Q. You have been up on the property recently, haven’t 
you? A. Wo, sit. 
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©. You have been up there since Mr. Ferer has re- 
moved the equipment from the property with the exception 
of the oil wells or the casing out of the wells? 

A. No; I have not. 


Mr. Paradise: May I ask the reporter to read, I think 
it was, three questions back, where Mr. Sturzenacker 
asked if the tonnage did not amount to 900 tons? I 
didn’t quite get that. 

(Record read by reporter.) 


Q. By Mr. Sturzenacker: Where did you get the 
figures for your pipelines? 

A. Well, those figures shown there are the accepted 
weight for standard pipe. 


©. Did you measure these pipes? 
A. No, sir. I took them from a map. [241] 


©. You don’t know whether those pipes were there 
or not, do you? 

A. No. I believe I explained that to Mr. Zeidenfeld 
when I showed him that estimate. 


Q. So, when you showed Mr. Zeidenfeld that estimate, 
you now recall that you told him you were not sure that 
everything that was on your estimate was actually there? 

A. I recall that I brought that to his attention and 
I also pointed out to him that there was no pipe on that 
estimate under two inches and that the pipe that was 
listed could be subject to some possible change that had 
been made and not recorded on the map, that is, more 
pipe could have been placed in the system or some pipe 
could have been taken out. 
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Q. How many times were you on this property for 
the purpose of preparing this estimate? 

A. Oh, I should say about four or five times. 
And you never went to all of the wells, though? 
Yes; I went to all of the wells. 


All of the wells and all the tanks? 
I can’t say that I went to all of the tanks; no. 


PO SO 


©. I notice on these various pages you have the word 
“sold” after certain of these items. Were those sold 
after you made up this estimate or before? 

A. The reason for that was that in working from 
this equipment map I first put down everything on there 
and then [242] made that notation after certain items 
which were sold before Mr. Ferer bought the balance of it. 


Q. Were those words on there at the time you showed 
these to Mr. Zeidenfeld? 
A. I believe they were, although I can’t be positive. 


Q. Did you consider this a complete inventory as far 
as your knowledge of the field and the information given 
you by your maps indicated? 

A. No; that is not a complete inventory. 

Mr. Sturzenacker: That is all. 


Redirect Examination 


Q. By Mr. Paradise: In what sense was that not a 
complete inventory? I am still referring to Defendant’s 
Exhibit B. 

A. In the sense that a complete inventory would have, 
necessarily, had itemized everything on the lease, which it 
was impossible for me to do inasmuch as a portion of 
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the pipe was underground and the valves and fittings were 
concerned and there was no pipe under two inches taken 
into consideration. The descriptive matter was not com- 
plete as it would have been in an inventory. 

The Court: May I interrupt here just a minute? Will 
you read that answer, Mr. Reporter ? 


(Answer read by reporter.) 


Q. By Mr. Paradise: When you mentioned, Mr. Mc- 
Gahan, [243] the pipe underground, were you referring 
to the casing in the wells or to the pipelines? 


A. The pipelines. 

Q. Does that also include the casing in the wells? 

A. No, sir. 

Q. On Exhibit B, page 7 shows an itemization of 
pipe. Will you explain what that pipe consisted of? 

A. All of the pipe on this page 7 is line pipe. 

Q. What do you mean by line pipe? 

A. I mean pipe that is used for the transportation of 
oil or steam or gas or water. 

Q. Is that pipelines? A. That is pipelines. 

Q. Does that page include any of the casing that 
was installed in the oil wells? A. Nome 

©. What did you tell Mr. Zeidenfeld that that page 
consisted of? A. Pipelines. 

Q. I believe you testified that you did not take Mr. 
Ferer up to the Casmalia property to make an inspection 


of it. Did he ever ask you to take him up? 
A. No; sii 
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Q. Did you offer to take him up and show him what 
was to be sold? A. Yes, sir; I did. [244] 


Q. I believe you testified that at a meeting held in 
my office the phrase was read to you “All production 
and refinery equipment”, and I believe you also testified 
that you did not state at that time that that consisted of 
surface equipment, is that correct? 


A. That is correct. 


QO. What did you understand the phrase “production 
and refining equipment” to mean? 


Mr. Sturzenacker: Just a minute. I will object to 
that as calling for a conclusion of the witness. 


The Court: Will it be argued that the witness knew 
that the phrase had the meaning which the plaintiff gives 
to this expression? 


Mr. Sturzenacker: It will be so argued. I don’t 
think this man is qualified to testify as to what that 
equipment would consist of. 


The Court: I don’t understand the question to be that 
but merely what he understood the term to mean. It has 
already been elicited from the witness that he had noth- 
ing to do with the production end of the business and he 
makes no pretense of being qualified on the subject mat- 
ter. 


Mr. Krasne: I think this, 1f the court please, that 
the witness has made it very apparent from his testimony 
that there was a decided distinction between surface equip- 
ment and other equipment, although the stress of this 
witness’ testimony has been that he was to sell surface 
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equipment, surface [245] equipment and surface equip- 
ment. I think his own testimony shows that there is a 
distinction apparently between surface equipment and 
other equipment. And the significance of his having 
failed to mention surface equipment when he read only 
production equipment is quite apparent, and I think for 
him to testify as to what he considered that to mean, in 
the light of his testimony, would be rather meaningless. 

aies@ourt: Jim isto be areued that this wittess is to 
be bound by certain expressions he used, I think that 
opens the door to asking him what he meant by the ex- 
pressions that he used. You may answer. 

A. What was that question again, please? 


(Question read by reporter.) 


A. I understood production and refinery equipment 
to mean all surface equipment that we had for sale. 


Q. By Mr. Paradise: Was that your understanding 
of what that phrase meant as it was used at the time it 
was brought to your attention at the meeting in my 
office ? A. Yes, sir. 


Q. Did you have any other type of production equip- 
ment in mind at that time? A. 1 didinar 


Q. Just one more question. Getting back to your 
inventory, in which I think you testified that your notes 
did not constitute an inventory and that some items were 
omitted, did your overall tonnage include the omitted 
items? [246] 

A. That was the purpose of rounding out the 1,500 
tons, to include such items as I had not listed, which | 
knew to be there. 
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Q. And those omitted items were what? 

A. Those omitted items were all pipe under two inches 
and valves, fittings and odds and ends of metal and steel 
on the lease. 

Q. What was the nature of the pipe of a size less 
than two inches and where was that located? 

A. Some of that pipe was inside of the oil lines and 
some of it was in use around the lease for small lines, 
say for water and gas. 

QO. When you say inside of the oil lines, are you 
referring to the pipelines? 

A. The oil pipelines; yes. 

QO. Do you understand pipelines to be surface equip- 
ment? A. Yes, sir. 

Q. Does it matter how deep on the property pipe- 
lines are buried as to whether or not they are considered 
surface equipment in the oil industry? 

A. No, sir. 

Mr. Paradise: That is all. 

Recross Examination 

QO. By Mr. Sturzenacker: You expected these under 
two-inch pipelines to be sold, didn’t you? [247 | 

A. Yes, sir. 

Q. Did you ever see the offer that the Aaron Ferer 
Company made to Mr. Davis? A. NoWsne 


Q. Speaking of your definition of production equip- 
ment, is casing considered production equipment? 
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Mr. Paradise: I object to the question, if the court 
please, on the ground that it assumes a fact not in evi- 
dence. 

Mr. Sturzenacker: I will withdraw the question. 

QO. By Mr. Sturzenacker: In your opinion and from 
your interpretation of production equipment, does that 
include casing? 

A. In my opinion, it would not. If somebody referred 
to production equipment to me, I would have no thought 
whatever that that included pipe or tubing or casing. 

G. Or ods? 

A. Rods are not tubular. Rods, I would say. are 
production equipment. 


QO. Pumps? 

A. Pumps is surface and production equipment. 

©. reid. tanks Pome lies, 

©. Derricks? Be eles 

Q. Engines? A. Right. [248] 

Q. And where oil is of the consistency that this oil 


was at the Casmalia field and boilers used for shooting 
live steam into the pipelines for the purpose of allowing 
the oil to flow or heating it enough to make it flow. would 
you consider that production equipment? 

A. Yes, sir. 

Q. And the pipelines that ran to the wells? 

A. Yes: I would. 

Q. But you would not consider casing or tubing pro- 
duction equipment? A. No; L wouldn't. 

Mr. Sturzenacker: That is all. 

Mr. Paradise: That is all. 
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The Court: We will take a five-minute recess. 

(Short recess.) 

Mr. Paradise: May I recall Mr. McGahan for just 
one question, if the court please? 

The Court: Very well. 

Redirect Examination 

QO. By Mr. Paradise: Mr. McGahan, calling your 
attention to the conversation which occurred in my office, 
to which you have testified, was it your understanding 
that the phrase ‘“‘producing and refining equipment” re- 
ferred to the same thing or to something else than the 
surface equipment which you had discussed with Mr. 
Zeidenfeld, Mr. Ferer and Mr. Clements? [249] 

A. No; it referred to the same thing. 

Mr. Paradise: That is all. 

Mr. Sturzenacker: No questions. 

Mr. Paradise: Mr. Zeidenfeld. [250] 


DAVID ZEIDENFELD, 


called as a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 

The Clerk: Please state your name. 

A. David Zeidenfeld. 

Direct Examination 

Q. By Mr. Paradise: Mr. Zeidenfeld, have you ever 
been an employee of Aaron Ferer & Sons? 

A. I was. 

QO. At what time? 

A. From January, 1940 until approximately April or 
May of 1941. 

Mr. Krasne: May JI have those dates again? And 
you will have to speak up. 
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A. January, 1940 until approximately April or May, 
1941. 

QO. By Mr. Paradise: In what capacity were you 
employed there? 

A. As a buyer of scrap, ferrous and non-ferrous 
metals. 

Q. For whom? A. Aaron Ferer & Sons. 

Q. Did you solicit the purchase of material of that 
type from Richfield Oil Corporation during the time 
when you were employed by Aaron Ferer & Sons? 

A. I did. 

Q. Do you know Mr. McGahan? [251] 

A. I do. 

©. Have you ever had any conversations with Mr. 
McGahan about the proposed sale of equipment at Cas- 
malia? ee At abies 
Did you have more than one such conversation? 
I believe there were two on this particular deal. 
When did the first conversation occur? 

About September of 1940. 
Where did that take place? 
At Richville. 

At Mr. McGahan’s office? 
Yes; in Long Beach. 


PIO FPO PO PO 


Q. Will you state your recollection of that conversa- 
tion? 

A. Mr. McGahan told me that there was a deal com- 
ing up whereby they were going to sell a complete re- 
finery. And I don’t remember the name Casmalia being 
given at that time. 
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Q. Did Mr. McGahan say that the deal was to be 
limited to a refinery? 


A. Well, there was nothing said, I don’t believe, at 
that time any more than just a few words pertaining to 
there is a deal coming up and that at a latter date we 
will take it up a little more thoroughly. 


O. Did he state that there was to be sold any produc- 
tion equipment or producing equipment? 

A. Idon’t remember whether there was stated whether 
it was going to be production or any other type of equip- 
ment. [252] All I knew was there was going to be a big 
deal coming up. 


©. Did Mr. McGahan state that it was to be limited 
to a refinery? 

A. There was nothing really said at that time amount- 
ing to anything that was to be sold. All I know is that 
there was a deal coming up in the future. 


Q. I think you stated something about a refinery. 
What was said about a refinery at that time? 

A. Well, I don’t think there were over four or five 
questions involved. If you are interested in me giving 
you an idea of what was said and the answers, I can give 
it to you in one expression, if you are interested in it. 

The Court: Yes; we would like to know as best you 
can recall what was said in that conversation. If you 
don’t recall the exact words, then give us the substance 
of what Mr. McGahan said and what you said. 

A. Mr. McGahan told me that, “There is a pretty 
good-sized deal coming up, in which we are going to sell 
a lot of equipment.” And I asked him, “How soon will 
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that take place?’ And he told me, “Well, it will take 
a little while yet. We don’t know whether we are going 
to sell the whole works or not, or whether we are going 
to split it up in piecemeal.”’ And I told him at a later 
date, when that comes up, to let me know and that is about 
the end of that conversation. And I know there was 
something mentioned about refinery deal coming up. [253] 

The Court: May I ask the reporter to read that an- 
swer slowly? 

(Answer read by reporter.) 

Q. By Mr. Paradise: Did Mr. McGahan tell you that 
there was to be any producing equipment sold? 

A. There was nothing more said than what I just 
mentioned. 

Q. Mr. Zeidenfeld, do you recall that your deposition 
was taken in this action on February 13th, 1942? 

A. I remember that deposition. 

Q. I will read you a question and answer from the 
deposition and ask you if that question was not asked of 
you and if that answer was not given by you at that 
time, on page 5, line 13: 

“Q—Did Mr. McGahan state the equipment to be sold 
was to be surface equipment? 

“Fa At thatetime, iy Tremember rightithegeswas sup- 
posed to be a lot of various types of refinery and pro- 
ducing equipment.” 


Was that question asked you and was that answer given 
by you at that time? 
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A. Well, if it is in that deposition, I am sure that I 
must have answered it that way. But the thing happened 
so long ago that I don’t remember really any more said 
than when I said it a few minutes ago. 


Q. Following that conversation, did you make any 
report [254] to Mr. Ferer? I mean Mr. Morris Ferer. 


A. I came in the office that evening and, as is usually 
the case, there is a lot of commotion going on in the 
office, and I came in and told Mr. Ferer that there is a 
deal coming up at Richfield. And he told me, ‘Well, let 
me know when it is ready to take place.” 

Q. Did you tell him where the deal was? 


A. No. I don’t think, I myself, knew where the deal 
was. 


Q. Had Mr. McGahan told you in your conversation 
with him where the property was located or where the 
equipment was located? 


A. I don’t remember whether there was any more said 
than what I said or whether there might have been some- 
thing more said about it. 

The Court: May I ask counsel to give me the : >fer- 
ence to the deposition to which you directed the witness’ 
attention a few moments ago? 

Mr. Paradise: Yes, your Honor; page 5, lines 13 
to 17. 


Mr. Krasne: I should like, if the court please, without 
going through the deposition, to have the privilege of 
citing to your Honor other portions in the deposition 
where the witness said, if my memory serves me correctly, 
on numerous occasions, the same thing that he has said, 
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namely, that the discussion was in respect to a refinery 
deal coming up. In other words, that one bare statement 
in the deposition might be misleading if not taken in con- 
nection with all of the [255] other statements in the 
deposition. So I would like to have that privilege. 

Mr. Paradise: I believe Mr. Krasne is privileged to 
use the deposition in his cross examination of the witness 
for impeachment purposes as well. 

©. By Mr. Paradise: Is it not true, Mr. Zeidenfeld, 
that Mr. McGahan told you in that conversation that the 
equipment was located at Casmalia? 

A. He might have but the name Casmalia wasn’t 
entrenched in my mind at that time. 

©. Do you recall whether or not he told you that Cas- 
malia was located near Santa Maria? 

A. He might have mentioned Santa Maria also. 

Q. Did you tell that to Mr. Ferer in your conversa- 
tion with Mr. Ferer in describing this conversation that 
you ‘iad had with Mr. McGahan? 

A. I don’t know that I told Mr. Ferer anything ex- 
cept that there is a deal coming up. I might have said 
Santa Maria or might not have because it was about 5:00 
or 5:30 and there were a few people in his office, and it 
was just more or less referred to as a later date when 
something was coming up. There were a lot of deals 
going on at the office at the time and this was just one 


of many. 
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Mr. Paradise: I move to strike out that portion of 
the witness’ statement which does not relate to what he 
said or what Mr. Ferer said to him as being not re- 
sponsive. [256] 

The Court: Let it go out. 

Q. By Mr. Paradise: Did you describe the transac- 
tion in any more detail to Mr. Ferer at that time? 

A. No. 

©. What was the occasion of your next discussion 
with Mr. McGahan? 

A. I believe it was the latter part of November. I 
think it was the latter part of November. 

QO. Where did that conversation take place? 


A. The same as the first conversation. 


OQ. At Mr. McGahan’s office? 
A. Right. 


Q. Will you describe what occurred at that conver- 
sation? Or, first, may I ask you was there anyone else 
present at that conversation? 


A. Not that I know of. 


Q. Will you describe what was said by both you and 
Mr. McGahan at that conversation? 

A. Mr. McGahan said, I believe, that the property 
will be ready for sale within the next short period, prob- 
ably a month or so or three weeks or so, and it would be 
advisable for me to go up and see what is up there. 
And there were these so-called records that you have as 
far as what he thought might be up there for sale. 
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Q. Are you referring now to Mr. McGahan’s pencil 
memoranda, which are Defendant’s Exhibit B? [257] 
A. That is right. 


Q. Did Mr. McGahan have those on that occasion of 
your conversation? 

A. I remember seeing these records but not actually 
having inspected them closely. I remember just looking 
at the records. 


Q. Did Mr. McGahan show you those pages? 

A. Well, as far as showing me the pages, he had them 
in a book over there and he said, “Here is an idea of 
what we have up there.” And [I told him that, “I am not 
interested in knowing in detail what you have. I am 
interested in knowing how many tons you have up there 
so we can determine as to how much we can bid on the 
material. Give us an idea as to the tonnage.’’ 


Q. Did you look at those records or those memo- 
randa for the purpose of determining that tonnage? 

A. I didn’t look at them at all. The only thing is 
Mr. McGahan had them in his hand. I didn’t inspect them 
minutely or microscopically to a point where I knew 
exactly what was in the records. 


Q. Do you recall that you saw any of those pages? 

A. I remember distinctly on page 1 where he showed 
me the page and I saw “1,500” encircled. And I said, ‘Is 
that the tonnage that you figure that is up there?” And 
he said, “Well, my idea of that is a rough estimate but 
don’t hold me to it as to whether there is less up there or 
whether there [258] is more up there. The best thing you 
can do is go up and look for yourself.” 
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Q. Did he state that was the best estimate he had 


made of the tonnage? 

A. He said he wouldn’t guarantee that tonnage. 

Q. Did Mr. McGahan tell you what that 1,500 tons 
consisted of? 

A. Well, he told me there was a lot of equipment for 
sale and there was a lot of pipe for sale. I was probably 
in his office for about 10 minutes discussing certain 
things pertaining to routes to take up there and also to 
what might be there for sale. It was generally so many 
tons of steel and so many tons of pipe that was up there, 
that is, in his mind, that he had for sale. 


©. How many tons of steel did he say there were? 

A. On this 1,500-ton calculation, I was told it was, 
roughly, 900 tons of pipe and 600 tons of steel. 

Q. Did Mr. McGahan state what the steel consisted 
of? 

A. Other than pipe is what the balance of 600 tons 
consisted of. 

Q. What was the nature of the items that entered 
into that 600 tons of steel? 

A. As far as I recall, it was refinery equipment and 
possibly tonnage of some of the steel in tanks. 


Q. Tanks, did you say? A. Yes. [259] 


Q. Do you recall whether or not that included the 
boilers? 

A. Well, I presume in the refinery equipment that the 
boilers would be in that deal, too. 
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QM. Didn’t it also include the production equipment 
other than the pipelines, Mr. Zeidenfeld? 

A. Well, as far as I am concerned, I wasn’t fully 
aware as to production equipment being mentioned too 
much at that time. 

Q. You knew that the estimate covered both produc- 
tion equipment and refining equipment, did you not? 

A. No; in my own mind I assumed that the tonnage 
up there—or in my own mind I originally assumed that 
there was a complete refinery for sale, with storage tanks 
and boilers and a few other things to run the refinery. 

Q. Did you examine these—I will withdraw that. At 
the time Mr. McGahan called your attention to these 
pages at that conversation, did you see that each one 
of the pages, that is to say, practically each one of the 
pages, has two columns on it, one headed “Production 
Department” or ‘Production Equipment” and the other 
headed ‘‘Refinery Department” or ‘‘Refinery Equipment’’? 

Mr. Krasne: Just a second. I object to the question 
on the ground it assumes facts not in evidence. The 
witness has not testified that Mr. McGahan called his 
attention to these pages. He said he had some pages 
and he looked at the [260] first page because he was 
interested in the overall tonnage. 

The Court: May we have the question read? 

(Question read by reporter.) 

The Court: I think the criticism is well taken. 
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Q. By Mr. Paradise: At the time of that conversa- 
tion, did Mr. McGahan show you page 2? 

A. To give you a detailed idea of how I inspected 


these pages, Mr. McGahan had them in his hand and he 
thumbed through every page. And I told him, “I am not 


interested in anything in those pages but how many tons 
do you have?” And I wasn’t inspecting those pages as 
he was going through them but he tried to give me an 
idea of what I might go up to see. But I told him, “As 
far as I am concerned, all I am interested in is how many 
tons you have up there.” And, even though I would have 
inspected those minutely, he says not to hold him, Mr. 
McGahan, to anything in those things but to go up there 
and inspect it myself. 

Q. Would you say, Mr. Zeidenfeld, that you did not 
read on any of these pages the words “Production Equip- 
ment” or ‘‘Production Department” or “Refinery Equip- 
ment” or “Refining Department’’? 

A. I might have seen them and glanced at them but 
it didn’t strike me at all as “Production” or “Refining’’, 
not being too familiar with the terms as a buyer of scrap 
iron and metals. All I knew was there was oil field 
supplies for sale at all times and it didn’t make any dif- 
ference to me [261] whether it came from the production 
or the refinery department. I was simply interested in 
tonnage and I wouldn’t recall exactly enough to say what 
was on those pages with the exception of that circle 
around the “1,500” that I distinctly remember. 
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Q. Do you recall page 7? Did Mr. McGahan show 
you that? 

A. I don’t recall looking at that page at all with the 
exception it was thumbed through. He just went through 
them like this and that is about all. The only thing I 
do remember is he did stop at one page called “Pumps” 
and he said, “There are a lot of pumps on these pages 
that we are holding out, that are marked ‘sold.’” And 
outside of that page and the “1,500” on page 1 I wouldn’t 
recall anything else on the rest of the pages. 

The Court: May I ask what page the witness has 
now been pointing out? 

A. The page that I am referring to is page 8, en- 
titled ““Pumps.” These were not inspected minutely, either. 
He probably dwelt on this for around half a minute or so, 
that there were certain pumps being withheld. 

©. By Mr. Paradise: Did you read that page at the 
time? 

A. I didn’t read it at all. It was just shown to me 
and he said, “Here are some pumps that are being held 
out.” And I think Mr. McGahan did the talking for 
about half a minute and that is all there was to it. 

Q. Did you see the page at that time? [262] 

A. As far as seeing it, that is the only way I can 
tell you I remember it. I probably saw that one page. 

Q. That page contains a breakdown of the pumps in 
two columns, does it not, one under the heading of 
“Production” and the other under the heading of ‘“Re- 
mnery ° : 
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Mr. Krasne: We object to that on the ground it is 
incompetent, irrelevant and immaterial what that page 
shows. It is what the witness saw at the time of his 
discussion with Mr. McGahan. 

The Court: The document itself is in evidence. So I 
don’t suppose we should ask the witness what it indicates. 

Q. By Mr. Paradise: You stated that of the 1,500 
tons, Mr. Zeidenfeld, that you were informed about at 
that time, 600 consisted of steel and 900 consisted of pipe. 
Did Mr. McGahan describe the pipe? 

A. So far as Mr. MéGahan describing the pipe, I 
have in my own mind— 

©. I asked you for your description or 1 mean for 
the conversation, Mr. Zeidenfeld. 

The Court: Will you read the question? 

(Question read by reporter.) 

A. He described to me that there was a lot of pipe up 
there: 

QO. By Mr. Paradise: What did he say, Mr. Zeiden- 
feld? 

A. He might have mentioned a pipeline once in a 
while but as far as the whole conversation it didn’t take 
any too [263] long atime. So that there wasn’t too much 
could have been talked about regarding it. 

Q. Did Mr. McGahan inform you of the lengths of 
the pipelines ? 

A. I don’t recall anything about lengths of pipelines. 


Richfield O1l Corporation, a corporation 427 


(Testimony of David Zeidenfeld. ) 


Q. Did he tell you anything about the sizes of the 
pipelines? 

A. Getting back to the fact of pipelines, I don’t re- 
member of we having discussed pipelines too much. It 
was just the idea I was interested in so much pipe up 
there and I think the word “pipe” was more or less dis- 
cussed. 

Q. Did Mr. McGahan not tell you that the pipe that 
is shown on page 7 of this Defendant’s Exhibit B con- 
sisted of pipelines? 

A. If he did, I don’t recall it. 

©. Would you say that he did not so state at that 
time? 

A. I wouldn’t want to state, being under oath. 

©. You have no recollection about that? 


A. I have no recollection of it. 


©. What else was discussed at that conversation, Mr. 
Zeidenfeld ? 

A. Oh, possibly other deals that we were working on 
with Richfield at the same time. 


Q. I mean in connection with this transaction, that is 
to say, in connection with the equipment at Casmalia. 

A. I don’t think much more was discussed about it 
with [264] the exception of to go up and see what is 
there. 

QO. Did Mr. McGahan suggest that he visit the prop- 
erty with you or suggest that you visit it alone? 

A. No; he suggested that I might make a date and 
meet him there sometime and inspect what was there. 
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QO. With you? 
A. With me or with somebody else from the firm. 


Q. At that time and at that conversation what was 
your understanding of the nature of the equipment at 
Casmalia that was being sold by Richfield? 

A. The understanding that I had was that everything 
at Casmalia would go unless Richfield felt it didn’t bring 
enough money and then they would split it up and sell it 
piecemeal. 


Q. I mean the nature of the equipment that was to 
be sold. 

A. As far as it being discussed too much, I don’t 
remember too much about it, but I had it fixed in my 
own mind that there was a refinery deal at Casmalia to 
be sold and the only way we could determine as to what 
would be sold would be to go up there and inspect it. 

Q. Was it your understanding that the 900 tons of 
pipeline were a part of the refinery? 

A. I figured that the 900 tons of pipeline were parts 
of the refinery and interconnecting lines between tanks 
leading to the refinery or in the refinery. I didn’t assume 
there [265] was anything on the lease but a refinery at 
the time. 

Q. Did you know how far those pipelines extended? 

A. I didn’t know anything about the property, never 
having been up there. 

The Court: Mr. Reporter, will you read the last two 
questions and answers? 


(Record read by reporter.) 
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Q. By Mr. Paradise: Did Mr. McGahan tell you that 
surface equipment was what the property consisted of or 
I mean what the equipment consisted of which Richfield 
was selling? 

A. I don’t remember the term exactly being used of 
“surface equipment”. It might have been used at some 
time or other but I wouldn’t say that I recall it exactly 
being used as “surface equipment”’. 

Q. Was it your understanding that the equipment that 
was to be sold was surface equipment? 

A. Well, in my own mind, I assumed that the equip- 
ment up there would all be on the surface because of the 
fact I assumed it was a refinery to be sold. 

Q. What led you to the understanding that it was the 
refinery alone that was to be sold? Did you arrive at 
that conclusion from anything Mr. McGahan said? 

A. I believe Mr. McGahan says, “We have a pretty 
good-sized refinery deal up at Casmalia’’ at the second 
meeting. 

Q. Did he describe the location of the tanks? [266] 

A. I don’t recall anything about the locations of tanks 
being mentioned at that time because I understood the 
property was pretty large and only by personal inspection 
could I determine just where everything was. 

Q. Did you know how large the property was? 

A. I had no idea. I know it was pretty good-sized. 

Q. Did you know it was 400 acres? 


A. I wouldn’t want to say whether it was 400 acres 
or twice that large or half that small, 
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Q. Did you think the refinery covered the full 400 
acres? A. I don’t know. 

Mr. Krasne: I object to that as incompetent, irrele- 
vant and immaterial. 

The Court: I think the objection is well taken. 

Q. By Mr. Paradise: What did Mr. McGahan state 
in connection with a visit to the property to be made by 
you and him together? Do you recall? 

The Court: I think the witness has already answered 
that. I think, in substance, he has testified that Mr. Mc- 
Gahan suggested that a date be made and that either 
the witness or somebody meet him at the property to see 
what was there. 

Mr. Paradise: That was the part that I wanted to 
develop, from that point on. 

Q. By Mr. Paradise: Did Mr. McGahan tell you at 
that time that there would be pointed out to you the par- 
ticular [267] items that were to be sold? 

A. He told me at the time, if we can make arrange- 
ments to meet up there, he would go over the property 
with me, and, naturally, show me what was around there 
to be sold, I assume. 

Mr. Paradise: I didn’t hear that last. 

(Record read by reporter.) 

Q. By Mr. Paradise: Did he state that he would 
show you which items were to be sold at the time of that 
examination ? 
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A. Well, that is, naturally, to be taken when you 


meet somebody that is supposed to show you something 
to sell; that he is going to show you what is going to be 
sold. 


The Court: I think we are getting into an argument 
now. 


Q. By Mr. Paradise: Following that conversation, 
Mr. Zeidenfeld, did you make any report to Mr. Morris 
Herer ? 

A. I did. And it was the same type of report as 
the first report, where I came into the office late in the 
afternoon, after my day’s travels, and I remarked to him 
that, “That deal is coming up pretty quick now’, and I 
told him that it might be a good idea maybe to go up. 
But there were a few other people in the office, as I said 
before, the last time, and the same thing happened this 
time, and whether Mr. Ferer got the full significance of 
what I had said to him I don’t recall. 

Mr. Paradise: I move to strike the entire portion 
of [268] the witness’ answer except as to his conversation 
with Mr. Ferer. 


Q. By Mr. Paradise: Will you limit your answer to 
what you said to Mr. Ferer and what he said to you? 

The Court: May I ask the reporter to read the an- 
swer ? 

(Answer read by reporter.) 


The Court: Strike out the latter part of the answer 
where the witness begins to tell about other people being 
in the office. The balance of the answer may go out. 
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Q. By Mr. Paradise: How long after your conversa- 
tion with Mr. McGahan did you make this report to Mr. 
Peter © 

A. Possibly the same night or same evening. 


Q. Did you tell him the quantity, that is to say, the 
tonnage, of the equipment that Mr. McGahan had re- 
ported to you? A. I might have. 


Q. Do you recall what you told him? 


A. I might have told him there was about 1,500 tons 
of material up there to be sold. 


Q. Did you tell him— 


The Court: May I interrupt here? The couneeiuaen 
interested in what you probably did or did not do. If 
you have any recollection on the subject, give us the bene- 
fit of your best recollection. Now, you have already tes- 
tified concerning this second conversation with McGahan. 
You have also told us that you think, about the evening 
of the same [269] day of this conversation with McGahan, 
you gave some kind of a report or statement to Mr. Mor- 
ris Ferer. You do remember talking to him about it, do 
your A. I do remember mentioning it to him. 

The Court: Unless you can remember the exact words, 
tell us as best you can recall the substance of what you 
said, and what, if anything, Mr. Morris Ferer said. 

A. I believe, to the best of my recollection, that I 
told him that “This Richfield deal is coming up pretty 
quick now,” and that, if he were interested in the thing, 
he had better go up and take a look at it. As to whether 
or not I had said too much about details on it, I don’t 
recall. If the court is interested to know, there is al- 
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ways confusion around an office or a concern like Aaron 
Berer & Sons around closing time because everybody is 
coming in with reports, and there is only taken into con- 
sideration actual deals that are taking place now, work- 
ing deals, instead of deals that might come up the next 
two or three weeks or a month or so. 

The Court: Let the volunteered answer go out. 

QO. By Mr. Paradise: Did you tell Mr. Ferer at that 
conversation the quantity that was to be sold and how that 
quantity was broken down, that is to say, in terms of 
tonnage? A. I might have. 

©. Do you recall whether you did or not? 

A. I wouldn’t want to say for sure. 

Q. Mr. Zeidenfeld, I call your attention to pages 38 
and [270] 39 of your deposition and ask you if these 
questions were not asked of you and if these answers were 
not given by you at that time, starting on page 38, line 13: 

“OQ—Subsequent to the conversation I just mentioned, 
which you had in Mr. McGahan’s office, what conversation 
did you have with Mr. Ferer about this matter? 

‘““A—lI think at one time I came into the office and there 
was another salesman in the office at the time. It was not 
exactly a meeting amongst ourselves. I think it was 
after 5:00 o’clock when I brought the matter up to Mr. 
Ferer. J don’t know whether he, himself, felt— 


“Q—I am only asking you for the conversation; not as 
to what you think Mr. Ferer felt. 

“A—I don’t want to guarantee exactly the day when 
I brought it up to him. TI tried to see him a couple 
of days after that. There were so many deals, of which 
this was just one, which I brought up to him. 
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“Q—Confine yourself to your discussion with Mr. Ferer 
as to this particular deal. What was your conversation? 

“A—My conversation with Mr. Ferer—I would like 
to get something straight. I remember speaking to him 
but whether I spoke to him first or Mr. Clements spoke 
to him first I don’t recall. 

“Q—I am not asking about any conversation with Mr. 
Clements. I just asked you about your conversation with 
Mr. Ferer. [271] 

“A—I think I spoke to him about so many tons of pipe 
up there and so many tons of steel. 

“Q—When you say so many, did you mention the 
quantity? 

“A—I think I told him the estimate Richfield had was, 
roughly, 1,500 tons, of which 900 tons was pipe and 600 
tons was steel, which will have to be looked at pretty 
quick because they will be asking for a bid on it in the 
near future, in a week or two weeks from now.” 

Do you recall that those questions were asked of you 
and those were the answers you gave at that time under 
oath? 

A. Yes; those were the answers that I gave in the 
deposition, that I recall. 

The Court: Where did you stop in that reading? 

Mr. Paradise: Line 18 on page 39. 

Q. By Mr. Paradise: Do you know whether that con- 
versation with Mr. Ferer occurred before or after Aaron 
Ferer & Sons submitted its written bid to Richfield Oil 
Corporation? 

A. Well, it took place before the bid was submitted 
to Richfield, 
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Q. Your conversation with Mr. Ferer took place be- 
fore that bide A. That is right. 

Q. Did you have any other conversation with Mr. 
Morris Ferer about this transaction? 

A. I don’t recall whether there were any more trans- 
actions that had anything to do with talking to Mr. Ferer 
[272] afterwards because I understand he and Mr. Clem- 
ents had been in on the deal after that. 

Mr. Paradise: I move to strike out the portion start- 
ing with the words “I understand.” 

The Court: Let the answer go out. 

Q. By Mr. Paradise: Do you recall a conversation 
with Mr. Ferer in which you suggested the price which 
Aaron Ferer & Sons should bid in making its bid to 
Richfield Oil Corporation for this equipment? 

A. Yes; I believe that did happen after the second 
conversation that I had with him. 

©. After the second conversation? 

A. I mean after that conversation, the second conver- 
sation with Mr. McGahan, when I came into the office and 
submitted that little report to Mr. Ferer. 

Q. I think you testified that approximately the same 
evening, after you talked to Mr. McGahan and Mr. Mc- 
Gahan showed you the estimates and the 1,500 tons, you 
then reported to Mr. Ferer and told him about the ton- 
Hage, 1s thateconrect © A. I might have done that. 

Q. At that same conversation, did you discuss with 
Mr. Ferer the price to be offered to Richfield? 

A. I wouldn’t want to guarantee whether it was at 
that time or not. It might have been. It has been so long 
ago I wouldn’t want to confine myself. [273] 
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QM. Do you recall any other conversation when you 
discussed that with Mr. Ferer, that is, the price? 

A. I don’t remember whether there was any subse- 
quent conversation after that or not. 

The Court: Let me see if I understand the witness. 
Do you or do you not recall having had some kind of a 
conversation with Mr. Morris Ferer, wherein either you 
or someone during that conversation suggested a price 
that should be offered to Richfield? 

A. I remember a conversation I had with Mr. Ferer 
but whether it came in the second conversation or whether 
it was a subsequent conversation I don’t recall. 

The Court: In any event, regardless of when it oc- 
curred, did it take place before Ferer & Sons submitted 
a bid to Richfield? A. As far as I recall, it dick 


QO. By Mr. Paradise: And what price did you sug- 
gest to Mr. Ferer, that is, suggest that Aaron Ferer & 
Sons bid on the property? 

A. Well, I didn’t suggest to Mr. Ferer that he bid any- 
thing on the property but I told him that, if he is inter- 
ested in buying that property, he would have to bid some- 
where in the amount of $20,000.00. 


Q. And, when you mentioned that amount, what ton- 
nage did you have in mind? 
A. Well, this 1,500 tons, roughly. [274] 


Q. I didn’t understand your answer to one other ques- 
tion. Did you state whether you recalled when that con- 
versation took place, when you mentioned the $20,000.00? 
Was that before or after Aaron Ferer & Sons submitted 
its bid to Richfield? A. I believe it was before. 
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The Court: We will take a recess until 2:00 o’clock 
this afternoon. 


(Whereupon a recess was taken until 2:00 o’clock p.m. 
of the same day, Thursday, September 10, 1942.) [275 | 


Afternoon Session 
2:15 o’clock. 
(Appearances as last noted.) 
DAY TD ZEIDENFELD, 

recalled. 

Mr. Paradise: No further questions. 

Cross Examination 

Q. By Mr. Krasne: Mr. Zeidenfeld, I think you 
stated, in reply to one of Mr. Paradise’s questions, that 
you had suggested to Mr. Ferer that he bid $20,000 for 
this deal. Did you so testify? 

A. I suggested it to Mr. Ferer as far as—I definitely 
can’t say that I did suggest it to him. 

Q. Had you ever seen the property that Richfield pro- 
posed to sell? Eeeeo; | did not, 

©. Had you ever been up to Casmalia at all? 

“A. Never 

Q. Do you mean to be understood, then, to say that, 
not having seen the property and having heard only Mr. 
McGahan’s rough estimate as to what he thought there 


was there, you suggested to Mr. Ferer that he bid $20,000 
for that property? 
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A. No; 1 didn’t mean it at all as far as that is [276] 
concerned. This $20,000 figure that is being used is noth- 
ing more than what I had picked up in going around to 
different people who might have been bidding on it or I 
might have picked it up from some person at Richfield or 
some other place as a figure that Richfield will take for 
the material; that, otherwise, if they don’t receive that, 
they will cut it up into piecemeal lots and sell it that way. 


©. Let’s see if I understand you. You had heard 
from some source, which you don’t now know or don't 
remember, that, unless Richfield had received $20,000 to 
sell the equipment lock, stock and barrel, they would then 
sell it piecemeal? Is that what you meant? 


A. That is the way I understood it. 


Mr. Paradise: I move that the answers of the witness 
be stricken as to the conversations he had with other per- 
sons about the amount they would take unless that in- 
formation came from Richfield. I don’t understand the 
witness’ statement in that regard. I think the cross- 
examination should be limited to his conversation with 
Mr. Ferer. 


The Court: May we have the question and the answer? 


Mr. Paradise: There were two questions, I think, 
your Honor, on the same point. 

(Record read by reporter.) 

The Court: By your last answer, do I understand you 
to say that in some conversation with Mr. Morris Ferer 


you told him, either in words or in substance, that, based 
upon [277] information that you had picked up about 
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prospective bids for this salvage, you believed that, unless 
Richfield received a bid of $20,000, that company would 
split up the property to be sold and offer it in small lots? 
A. That is the way I understood it. That $20,000 
figure does not necessarily mean that on a 1,500-ton basis 
1 made that figure out of my own mind on that tonnage 
as to what it was worth because nobody ever bids on any- 


thing of that magnitude without inspection. 


The Court: All I am trying to find out is what you 
mean by a portion of your testimony. In one of your 
conversations with Mr. Morris Ferer was some reference 
made to the figure of $20,000? 


A. J wouldn't swear to it under oath but I believe that 
I did mention it to him about $20,000 might take the deal 
on a lump sum basis or else they will cut it up into smaller 
lots and sell it piecemeal. 


The Court: Is it your recollection that you said some- 
thing of that kind to Mr. Morris Ferer before he put in 
the bid? 

A. Well, I believe I might have mentioned it but I 
can't recollect definitely that I did say it. 

The Court: I will allow the testimony to stand. 


Q. By Mr. Krasne: When Mr. Paradise asked you, 
then, 1f you had the 1,500 tons of material in mind when 
you suggested to Mr. Ferer that he would have to bid 
$20,000 on [278] this deal, did you mean to convey the 
impression to the court that, because you thought there 
were 1,500 tons of material there, the bid should be in the 
sum of $20,000° A, Absolutely not. 
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Q. I believe you stated that you were a buyer for 
Aaron Ferer & Sons during 1940 and part of 1941. Will 
you please explain what you mean or what you meant 
when you said you were a buyer for that company? Just 
what did you buy? What were you authorized to buy? 

A. I was authorized to buy individual lots of scrap, 
ferrous and non-ferrous, materials that we had bid on or 
to go out and inspect and bid on a per ton or per pound 
basis but not on materials that ran too big an amount. 


Q. As a matter of fact, you didn’t have any authority 
to make any purchase for Aaron Ferer & Sons except on 
a per ton basis, isn’t that right? 

A. That is partly correct. I did have authority on 
making deals where there might have been 10 or 15 tons 
or 20 tons involved on a lump sum basis but, when it came 
to a pretty good sized deal, Mr. Ferer handled it person- 
ally. 

Q. And, if a deal contemplated not only the purchase 
of the material but the dismantling of it and the transport- 
ing of it and the estimating of the cost of those various 
items, you had no authority to make such purchases for 
Aaron Ferer & Sons, did you? 

A, No; 1 did not [279] 


©. Will you please explain the circumstances which at- 
tended your discussing this purchase with Mr. McGahan 
the first time—I will withdraw that. Did you go down 
to see Mr. McGahan to talk to him about this particular 
deal? 

A. No. To explain fully, I used to make the Long 
Beach area or call on certain people in the Long Beach 
area, such as the Richfield Oil Corporation and other oil 
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companies, and I stopped in at the Richfield Oil Corpora- 
tion every once in a while to see if there was anything 
tor sale, or we might have had a bid and I was there for 
inspection or I might have been picking up some material. 

©. If I understand you correctly, on this first occasion 
you had a discussion with Mr. McGahan, did Mr. Mc- 
Gahan just casually mention the fact that there was a deal 
coming up? 

A. That is the way it came up the first time. 

©. Did he on the occasion of your first discussion with 
him tell you that this was a refinery deal or just what 
kind of a deal did he tell you was coming up? 

A. To the best of my recollection, it was told to me 
that there was a pretty good sized refinery deal for sale 
up north and it won’t be ready for sale for a few months 
yet. So I told him to let me know when it comes up. 

Q. Your answers in response to Mr. Paradise’s ques- 
tion or questions are not very definite as to whether or not 
Mr. McGahan said anything to you about Richfield pro- 
posing to [280] sell surface equipment. I should like to 
ask you now whether Mr. McGahan ever used the words 
“surface equipment” to you in connection with the discus- 
sion of the proposed sale? 

A. In my few discussions with Mr. McGahan, they 
were such short periods of discussion on this that I don’t 
recall any time that “surface equipment” in itself was 
actually used. 

Q. Would you say that he did or did not tell you that 
Richfield proposed to sell surface equipment? 

A. Do you want that in a direct yes or no answer or 
can I elaborate on that? 
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Q. I would like to have a direct answer. 

The Court: Then, if you wish to explain your answer, 
you may do so. 

A. The words “surface equipment” I recall were never 
used to me and all I was told was that there was a refinery 
deal for sale up north. And from the fact that the re- 
finery deal was for sale and pipe and other equipment, 
junk and so forth, I assumed in my own mind, from the 
fact that it was a refinery, that all of the material was 
such as they call surface equipment. 

Mr. Krasne: I move that the last portion of the wit- 
ness’ answer be stricken as not responsive and not being 
an explanation of his answer. 

The Court: As the answer now stands, I think that 
last sentence should go out and it is ordered stricken out. 


©. By Mr. Krasne: I take it that your answer would 
be [281] the same with respect to all of the conversations 
that you had with Mr. McGahan about this deal? 

A. So far as I recollect, that is the way the discussions 
went. 


©. Have you now repeated, to the best of your recol- 
lection, all of the conversation that you had with Mr. 
McGahan the first time you discussed this deal with him? 
A. Well, only what I believe I mentioned before; that it 
was just a casual remark by Mr. McGahan that there is a 
deal coming up; that a refinery deal was coming up. And 
I told him, when it is ready, to let me know further on it. 

©. And, when your first conversation with Mr. Mc- 
Gahan had been concluded, did you understand from what 
was said that it was a refinery that was to be sold? 

A. That was my understanding. 


Richfield Owl Corporation, a corporation 443 
(Testimony of David Zeidenfeld. ) 


©. When you had the second conversation with Mr. 
McGahan, which I believe you fixed as the latter part of 
November—is that correct? 

A. It was either the latter part of November or the 
first part of December. 


@. And this was the occasion, was it, when reference 
was made to Mr. McGahan’s estimate of 1,500 tons of 
material ? Poe Ulta is right. 


@. At the conclusion of this second conversation with 
Mr. McGahan, was it your understanding that Mr. Mc- 
Gahan was still referring to a refinery that was to be 
sold? [282] 

A. That is the way I understood it. 


@. And, it you have at any time in your testimony 
heretofore stated that you understood that something more 
than a refinery was for sale, do you now wish to correct 
that testimony ° 

A. Well, as far as I know or as far as I have in my 
own mind felt, that is all that was for sale, was a refinery. 


Q. Did you or did you not know that on the Casmalia 
property there was anything but a refinery? 

A. That is all that ] thought was there, a refinery, 
and, as I said before, interconnecting lines between tanks 
to feed the refinery and that is all. 


Q. When you testified that Mr. McGahan had before 
him on the occasion of this second conversation the pencil 
notations that have been introduced as Defendant’s Ex- 
hibit B, | should like to ask you whether you actually read 
the contents of those pages. A. I didiitiog 
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Mr. Paradise: Do you mean the entire contents? Is 
that the question? 
Mr. Krasne: I will ask the question a little differently. 


Q. Did you actually read page 1 of this exhibit? 

A. I didn’t read page 1. The only thing that interested 
me as far as page 1 was that item of 1,500 tons that was 
shown to me. 


Q. That is the 1,500-ton figure that I call your [283] 
attention to now about the center of the page or a little bit 
above, is it? 

A. With a circle around it; that is right. 


Q. And you did not read anything else on the page, is 
that correct 

A. As far as I recollect, that is all that was brought 
to my attention with the exception of Mr. McGahan told 
me that there was 900 tons and 600 tons, of which 900 
tons was pipe and 600 tons was steel. 


Q. I call your attention to page 2 and I will ask you 
whether or not you read that page on the occasion of this 
conversation with Mr. McGahan. A. I did not. 

©. Would your answer be the same with respect to 
page 3? 

A. My answer would be the same for the whole set-up 
that you have there with the exception of that one page, a 
little bit on page 7 with reference to a few pumps. 


Q. And, if, therefore, there were any words on these 
pages indicating that there was production equipment 
listed, would you say you did or did not see such words 
on the occasion of this conversation? 

A. I did not see such words. 
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Q. So that, if at any time during your testimony you 
have said that these sheets were shown to you by Mr. Mc- 
Gahan, I now understand that they were not shown to you 
in the sense that you read them or looked at the contents 
of them, is that [284] correct? A. That is correct. 

©. On the day that you had this second conversation 
with Mr. McGahan, had you on this occasion gone down 
to see Mr. McGahan to discuss this deal or did you happen 
to be there on some other matters of business? 

A. I was there on a routine call, the same as my first 
call. 

©. What did Mr. McGahan tell you in this conversa- 
tion that Richfield wanted to sell? 

A. He told me that they wanted to sell everything 
up—I believe he might have mentioned the word ‘“Cas- 
malia’ at that time but he said they wanted to sell the 
whole refinery up there complete. And he showed me this 
reference to the 1,500 tons that was up there but said not 
to use that figure as conclusive that there was 1,500 tons 
or more or less but for me to go up there and see what 
was there and to make my decision therefrom. 

Q. Did he tell you that Richfield was or was not ready 
to accept bids on the property? 


A. He told me that they would be ready to accept bids 
possibly in two or three weeks on this deal and it might be 
a pretty good idea to go up there and sce what it was all 
about because 1 might have to make a few more trips 
Biter iMenirse whip 
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Q. Now, coming to the conversations that you had 
with [285] Mr. Morris Ferer, first, after the first con- 
versation that you had with Mr. McGahan, will you please 
tell us when you had a conversation with Mr. Ferer about 
this matter first? 


A. It was possibly the same evening or within a day or 
so after this discussion with Mr. McGahan. That is the 
first ciscussion: 


Where did that discussion take place? 
Do you mean with Mr. McGahanr 


No; with Mr. Ferer. 
In Mr. Ferer’s office. 


Who was present? 


PO FO PO 


Oh, there was always a few in the office and I 
presume there were a couple in the office with Mr. Ferer 
at the time. I don’t recall just who was there. 


Q. Will you give us that exact conversation as nearly 
as you can remember it? 


A. As far as I can recall, 1 told Mr. Ferer that there 
was a deal coming up at Richfield. And Mr. Ferer told 
me, “Well, are they ready to shoot on the deal because we 
don’t want to make any goose chase?” And I says, “I 
don’t think it will really be a deal for a little while yet. 
It is just in real preliminary discussions.” And he says, 
and that was the 


> 


‘Well, let me know when it comes up,’ 
end of it. 


©. And that was all that was said during that first 
discussion ? 


A. During that first discussion; yes. [286] 
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QO. The next time you discussed it with Mr. Ferer, I 
believe you said it was after your second talk with Mr. 
McGahan? pene lhat issmeht 


Q. <A number of times during your direct examination 
you have said you might have said something to Mr. 
Ferer or you might not have. I want to ask you now 
directly whether or not you told Mr. Ferer that the 
deal which you were talking about was a refinery deal 
or a refinery and producing deal. What did you say 
about that to him, if anything? 

A. If I told him anything about it, as far as I recall, 
I told him that there was a refinery deal for sale. 

Mr. Paradise: I move to strike the answer, if the court 
please, on the ground that the witness has so qualified it 
that it indicates that he didn’t make any such statement. 

A. That was in the second discussion. 

The Court: Mr. Reporter, will you read the ques- 
tion and the answer. And I wish you would listen care- 
fully because I am going to ask you a question. 


(Record read by reporter.) 


The Court: Now, in your answer you said, “If I told 
him anything about it.” Have you any recollection now 
of having any conversation with Mr. Morris Ferer con- 
cerning your second conversation with Mr. McGahan? 

A. Well, my mind is a little hazy as to just exactly 
what was said. [287] 


The Court: I am not asking you what was said. Did 
you talk to him at all and did you tell him you had had 
a talk with McGahan following your second conversa- 
tion with McGahan? 
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A. I recollect saying something to Mr. Ferer but, to 
be specific as to exactly what I told him, I wouldn’t want 
to swear to it. 


The Court: All right. You do remember mentioning 
something to Mr. Morris Ferer about having a second 
conversation with McGahan? A. That I recall. 


The Court: And was that about a prospective sale 
of salvage by Richfield? 


A. It was concerning that particular deal that this 
case 1s about. 


The Court: Now, from that point on, as far as you 
can recall, and, if you can’t remember the words, tell 
us the substance of anything else that you can remem- 
ber of what you reported to Mr. Morris Ferer following 
that second conversation with McGahan about the sale 
of salvage at Casmalia. 

A. I can’t be too specific as to exactly what I told 
him because right after that I was shunted out of the 
whole deal and there was nothing asked of me because 
he and Mr. Clements had gone in on sort of a part- 
nership arrangement on it. I don’t know whether Mr. 
Clements had gone in with him prior to my second talk 
with Mr. McGahan or afterwards. 

The Court: I am not asking you a thing about Clem- 
ents or [288] about any partners. Now, we can save 
a lot of time, your time as well as ours, if you will listen 
to the questions and answer the questions and don’t volun- 
teer anything else. All we are trying to find out is 
what you can remember of your conversation with Mr. 
Morris Ierer concerning the Casmalia deal after the sec- 
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ond conversation that you had with McGahan on that 
subject. Now, do you remember anything that you told 
Morris Ferer? 

A. I remember speaking to him about the deal but I 
can’t be conclusive, to tell you exactly, what I might have 
said to him or even the substance of it. But we didn’t sit 
down and really discuss this thing. It was just something 
that was brought up in an ordinary come and go propo- 
sition in the office. It was late when I came in and Mr. 
Ferer was ready to go home and nothing was really dis- 
cussed about it. 

The Court: Have you anything further ? 

Wie Krasne., Yes, yeur Honor. 

Q. Asa matter of fact, Mr. Zeidenfeld, although you 
have been asked about discussions which you may have 
had with Mr. Ferer about this subject matter, isn’t it 
true that all you ever did was to just casually refer to 
this deal to Mr. Ferer? ew. That is mehr 

QO. You never did sit down and talk to him about 
any oi the details of the deal? Isn’t that the truth of 
the matter? Powe ilar is right. (289) 

Q. Did you know that Mr. Ferer was going up to 
look at the Casmalia property before he made a trip? 

A. I did not. 

Q. Did he tell you that he was going? 

A. No; he did not. 

Q. Did he discuss with you—strike that, please. Did 
you have any conversations with Mr. Ferer after he 
had returned from his trip to Casmalia ? 

A. I don’t recall having anything much to do with 
that deal after he made the trip. 
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Q. After you had had these preliminary discussions, 
the two discussions with Mr. McGahan, did you there- 
after carry on any of the negotiations for the purchase 
by Aaron Ferer & Sons of the Casmalia property from 
Richfield ? A. No; I did not. 

Q. In other words, if I understand you correctly, after 
these two preliminary discussions which you happened 
to have with Mr. McGahan when you were there on 
other business, you never thereafter had anything whatso- 
ever to do with the making of this deal, isn’t that right? 

A. That is right. 

Mr. Krasne: That is all. [290] 


Redirect Examination. 


Q. By Mr. Paradise: Mr. Zeidenfeld, did Mr. Mc- 
Gahan ever mention the sum of $20,000.00 to you? 
A. Mr. McGahan? 


Op Mest Zee dont thinks esdice 


Q. Did anyone else who was employed by the Rich- 
field Oil Corporation ever mention the sum of $20,000.00 
or a sum of approximately $20,000.00 to you in connec- 
tion with this transaction? 


A. It was never mentioned. 


©. When you say that you thought it would take 
$20,000. to buy that equipment at Casmalia or that Rich- 
field would sell it piecemeal, did any part of that infor- 
mation come to you either from Richfield, Mr. McGahan 
or anyone else connected with Richfield? 


A. I wouldn’t say directly that it did, 
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Q. Would you say indirectly that it did? 
A, ltemieht. 


Q. I don’t understand your answer, Mr. Zeidenfeld. 
Did you discuss it with anyone connected with Richfield 
or employed by Richfield? 

A. Well, it is a hard question to answer. Or I might 
put it to you this way, that I spoke to Mr. McGahan 
concerning this deal, as to what it will take to buy it. 


Q. Did you ask him that? [291] 

A. And Mr. McGahan wouldn’t give me any informa- 
tion. And you might call it a little wheedling that I did 
now and then and I didn’t exactly get the amount that 
it would take from Mr. McGahan but I might have started 
at $10,000.00 and $15,000.00 and $20,000.00, and I got a 
little better reply to the $20,000.00 figure than I did to 
any other figure. 


(iicsCourtssectsimesinterript here) Hvcryscomenuen 
you use an expression, “I might have said this” and ‘I 
might have asked that.” What I am interested in know- 
ing is not what you might have done but have you any 
recollection, hazy or otherwise, of discussing the subject 
matter of the possible figure that would have to be bid 
with Mr. McGahan? Pi) Yes. 


The Court. “All vient. Now, tell us themextent to 
which you can remember what either you or McGahan 
said on that subject. 

A. Well, in the course of conversation I tried to get 
a figure from him as to what it might take to buy the 
deal and Mr. McGahan didn’t exactly come out with 
the exact amount as to what it would take; but I in my 
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own mind. after talking to him. surmised that the $20,- 
000.090 fgure would be the amount the Richfteld would 


take end that. otherwise. they would cut it up in piete- 


Tre Court: You say vou surmised that in your own 
mind. What did he say that led you to surmise that? 

A. He might have smiled at the time I made a price 
oz [292] $20.000.00 or asked him if it will take that 
amount. In going out and purchasing material o7 this 
type. you can usually determine trom the person you 
call on as to how to go about getting information of 
that kind. 

The Court: Yes: I have heard vou tell us about what 
usualiy happens but I have to decide this case, including 
what weight is to be given to vour testimony. and I am 
interested not in what generally happens but what you 
can remember actually happening in this particular trans- 
action. 

A. I will say this, thar Mr. McGahan didn’t give me 
any actual information of $20,000.00: that as iar as that 
figure is concerned I took it on myself. I will put it. to 
say that that will be the amount that will buy the deal 
irom my discussions with Mr. McGahan. although he 
didn't give me the exact amount. 

Tre Court: Do you remember telling that much to 
Mr. Morris Ferer aiter your second conversation with 
McGanan : 

A. I wouldn’: swear to it, that I told it to him, but 
I believe that I did. 
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A. It is pretty hard for me to answer whether he 
did or he didn’t. All I can say is in my own mind I 
pictured it as a refinery, as being that type of a deal that 
it was. 

Q. Iam asking you for conversation. [294| 

A. I thought it was a refinery deal all along and I 
don’t recall him saying about producing equipment up 
there. 


©. Are you now changing your testimony and saying 
that you do recall that he did not use the words “produc- 
ing equipment” at either of those two conversations? 

A. I can’t be too definite in giving an answer on 
that. 


©. I call your attention again to the deposition or 
the portion of the deposition which I read to you this 
morning, the question appearing on page 5, which refers 
to the first conversation you had with Mr. McGahan in 
September of 1940. 

The Court: May I ask is this something that you 
have already asked the witness about? 

Mr. Paradise: Yes, sir. 

The Court: J don’t see any occasion to go over it a 
second time. 

Mr. Paradise: All right. 


O. By Mr. Paradise: You have mentioned these 10 
pages that Mr. McGahan showed you during the last 
part of November. Did Mr. McGahan offer to let you 
read those pages? 

A. As I recall it, he said, “Here, I have some pages,” 
and he just fingered through these pages pretty fast, and 
I kept telling him that all I am interested in is how 


Richfield Oil Corporation, a corporation 455 
(Testimony of David Zeidenfeld. ) 


many tons are in the deal. As far as offering to let me 
read them, if I had asked him for them, he probably 
would have let me read them. 

Q. Were you looking at the pages with him? [295 | 

A. I was just looking at them as he thumbed through 
them pretty fast. 

©. Were you on the same side of the desk with him? 

A. I walked around to the other side of the desk. 


He asked me to come around. 

©. Did you look at the pages as he turned them 
over? 

A. As far as looking at them, I merely glanced at 
them, but I don’t recall anything on the pages. 

Mie, Ieendeenises Wane 1G lll 

Mr. Krasne: That is all. 


The Court: I would like to ask the witness this. 
While you were in the employ of the plaintiff, were there 
any occasions when you reported to your employer about 
a prospective deal on which you were personally not in- 
tending to bid but which you considered your employer 
might like to investigate to see whether a bid would be 
submitted ? 

A. There was only one occasion that I recall where 
a deal like that came up outside of this deal. 

The Court: And what was that other occasion ? 

A, JWhatwasea deal on some cranesm@liat the U. S. 


Engineering Department had for sale, and Mr. Ferer 
took that up by himself, 


seme, a 
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The Court: And do I understand that, except on the 
so-called Casmalia deal and this one with the U. S. Engi- 
neering Department, you submitted bids on all other deals 
with which you had anything to do while you were in the 
employ of the [296] plaintiff r 

A. That is right. I can volunteer some information, 
if you want, as to the extent of my activities in detail. 


The Court: No; I am not asking you for that. Be- 
fore your deposition was taken in this case, did anyone 
talk to you about this transaction so far as what testi- 
mony you might be asked to give? 


A. No. The only thing that happened before this 
deposition was that I got a call by Mr. McGahan that 
Richfield would like to have me give them a deposition. 
And then I was up to Mr. Paradise’s office, I think, a day 
or so before the deposition and I told him at that time, 
“Being neutral in this thing, I would like to tell Mr. 
Ferer that I am going to give you a deposition, too,” 
so that I could be neutral on both sides, as I was do- 
ing business with both parties. Now, being in business 
by myself, I do business with Mr. Ferer and sometimes 
with the Richfield Oil Corporation since this deal came 
up. So all during this case I have been trying to act as 
a neutral. 


The Court: I haven’t asked you that. I am merely 
trying to find out whether anybody spoke to you about 
this case before your deposition was taken. So far you 
have answered that one day Mr. McGahan called you up. 
Now, tell us again what that conversation was. 


A. I was told Mr. Paradise wanted to see me in his 
office and I came up to Mr. Paradise and he asked me 
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[297] pertaining to what my conversations were or what 

my recollection was as to what I had to do with this 

deal; and I told him at that time that I wanted to see 

the other side and see what this was all about. This was 

really the first thing I heard about that there was a law- 

suit going on and I went up to see Mr. Ferer about it. 
mine Court: Mi Worris Ferer: 

A. Morris Ferer. And I asked him about it and there 
was really nothing much said about the whole thing. There 
was nothing which would influence me one way or the 
other. 


The Court: I haven’t asked you that. Do I under- 
stand you to say, then, that the first you heard about this 
lawsuit was that one day Mr. -McGahan telephoned you 
and asked you to go to the office of Mr. Paradise and 
tell Mr. Paradise what you knew about this transaction? 

A. That is right. 


The Court: Now, do I understand, before going to 
the office of Mr. Paradise, you told Mr. McGahan that 
you wanted to be neutral and, therefore, you wanted 
to talk to Mr. Morris Ferer before you gave your depo- 
sition ? 

A. Well, that was after I got to Paradise’s office. I 
told Mr. Paradise that before I gave a deposition that 
I would rather they subpoenaed me and made me come 
in rather than voluntarily coming in to give a deposition. 


The Court: Let’s see if I now understand you. After 
McGahan asked you to come up to the office of Mr. 
Paradise, [298] you did go to that office? 

A. Yes, sir. 
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The Court: And there you were questioned about 
what you knew of the so-called Casmalia deal? 

A. That is right. 


The Court: Did you answer those questions or did you 
say first that you wanted to inform Mr. Morris Ferer? 


A. Ilanswered the questions. 

The Court: And then, while you were in the office 
of Mr. Paradise, did you make some statement to the 
effect that you were going to tell Mr. Morris Ferer what 
had taken place? A. That is right. 

The Court: And that you would rather that you be 
subpoenaed instead of you voluntarily coming up to give 
your deposition? A. That is right. 

The Court: Did you then go to see Mr. Morris Ferer? 

A. I saw Mr. Ferer after that. 

The Court: And did you see him before your deposi- 
tion was taken in this case? A. 1 believe iidice 

The Court: Where? 

A. I think I went up to Mr. Krasne’s office and met 

Mr. Ferer there. 

The Court: How did you learn that you were to 
meet Mr. Ferer at Mr. Krasne’s office? 


A. I think I phoned Mr. Ferer and told him and he 
said, [299] “It might be better if you come up to the at- 
torney’s office’; not that there were any questions asked 
of me very much but he wanted to see me up there. 


The Court: So then you did meet Mr. Ferer at the 
office of Mr. Krasne? A. That is right. 
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The Court: Then were some questions asked you 
there? 

A. Well, not very much. They more or less asked 
me—or I voluntarily gave them an outline as to what had 
taken place up at Richfield. 

The Court: Did anything else take place on that oc- 
casion ? 

A. That is as far as I know and I think the next 
day there was the deposition taken. 

The Court: Since your deposition was taken, have 
you spoken to anyone about this case? 

A. Since the deposition was taken, I spoke to Mr. 
Krasne pertaining to certain things in the deposition, as 
to what I meant. 


The Court: Where did you speak to him? 


A. I was up to his office. 
The Court: How did you happen to go there? 


A. Mr. Krasne called me up and asked me about it 
and I told him, “Well, I will come up and see you 
about it and look over it.” 


The Court: And then you went to his office and what 
took {300] place there? 


A. Nothing. He asked me a few questions pertaining 
to something in a certain part of the deposition, where 
my questioning—or he tried to show me where my 
questioning as far as Mr. Paradise was concerned was 
in favor of Richfield; that where he asked me questions 
it was in favor of Richfield. And he asked me just what 
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I meant by it so that, when it comes before the court 
as it is here, I will have to give some conclusive point 
one way or the other on the thing. And I as much as 
told him that as far as I am concerned I only tell it 
the way I can and I would like to read that deposition 
over again and get an idea for myself what it 1s. But 
I didn’t read that deposition since that time. I didn’t 
read it all then. 

The Court: Since that conversation that you have 
last mentioned, have you talked to anybody else about 
this case? A. That is about all; nothing else. 


The Court: I have no other questions. 

Mae Panadise se) nat is call 

Mr. Krasne: No other questions. 

Mr. Paradise: Mr. Montgomery, please take the stand. 


The Court: I think we will take a short recess, for 
five minutes. . 


(Short recess.) [301] 
R. D. MONTGOMERY, 


called as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 

The Clerk: Please state your name. 

A. R. D. Montgomery. 


Direct Examination. 


Q. By Mr. Paradise: You are now connected with 
the Richfield Oil Corporation, Mr. Montgomery? 
A. I am. 


Q. In what capacity? 
A. JI am manager of the production department. 
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Q. What are the functions of the production depart- 
ment, that is to say, what operations does it cover? 

A. Drilling and producing oil wells. 

Q. Would you state generally, Mr. Montgomery, your 
experience in the drilling and producing and operating of 
oil wells? 

A. I first went into the oil fields in 1911 as a workman, 
operator, tool dresser, driller, pumper and gauger and 
kept in that oil business until date with three years’ ex- 
ception, when I was in the mining business, which I had 
previously studied for in school. 

Q. At what school was that? 

A. The University of California. 

QO. Have you been employed by any other oil com- 
panies [302] other than the Richfield Oil Corporation? 

A. Yes, sir. 

Q. In connection with the drilling and producing of 
oil wells? A. Yes, sir. 

Q. By what other companies? 

A. The first years of my experience in the oil busi- 
ness I was employed by one or two small companies and 
thereafter by the Standard O1l Company for several years 
and then, for the last 16 years, by the Richfield Oil Com- 
pany or its predecessor. 

OQ. While you were employed by the Standard Oil Com- 
pany, was that in connection with the production and 
operation of oil wells? 

A. It was. I was in the field both in the southern 
part of the State and the northern part of the State, and 
in South American countries | was in charge of all their 
developments down there, both drilling and producing. 
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Q. Prior to the time you were employed by Rich- 
held Oil Corporation, were you employed by the receiver 


of Richfield Oil Company of California? A. Wixeae 
©. In the same capacity you are now employed by 
the Richfield Oil Corporation? A. Yes) esi 


Q. What was the period of that? [303] 

Pe 123ieto 1937. 

Q. In 1931 was the date when the receiver was ap- 
pointed, was it? pe Yes, sit. 

©. Prior to that, were you employed by Richfield Oil 
Company of California? 

A. Yes; I became connected with Richfield Oil Com- 
pany of California in 1926. 

Q. Are you familiar with the Casmalia oil field, the 
property owned by Richfield Oil Corporation? 

pe Leatiy 

Q. Do you know at what time or at what period the 
wells were drilled in that field? 

A. They were drilled from 1917 to 1925, that is, drilled 
and produced. 

©. Do you know when production stopped of those 
wells? A. In 1925. 

©. At that time, in 1925, when production stopped, 
do you know approximately the quantity of oil that was 
then being produced from those wells? 

A. The records indicate that the wells had produced 
some 7,000,000 barrels of oil. 

Mr. Sturzenacker: Just a minute. We move to strike 
the answer as not responsive to the question. 

The Court: The answer may go out. 
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Q. By Mr. Paradise: Do you know, other than from 
your [304] recollection of the records, what the produc- 
tion was at that time? 


The Court: May I inquire is there any difficulty here 
about that? This sounds to me like a preliminary ques- 
tion. 


Mr. Paradise: Yes. 


The Court: I gathered from discussion or comments 
made during the trial that all are agreed that this field 
at one time was in production of low grade oil over a 
period of years and that producing operations ceased some 
time about 1925 or 1926. 


Mr. Paradise: Yes. 


The Court: Do we need to spend any more time on 
that subject? 


Mr. Paradise: No, if the court please; not on that 
phase of it. I was leading up to the point of the present 
productivity of the property; I mean the capabilities of 
producing. 

Q. By Mr. Paradise: Do you know, Mr. Montgom- 
ery, at the time production stopped in 1925, whether the 
oil field under the Casmalia property was depleted? 


Mr, Sturzenacker: sjust a minute, That calis for a 
conclusion of the witness, for which he has not been 
qualified. 


The Court: I think perhaps this observation may be 
of assistance. I think it is pertinent to inquire whether 
or not the producing department, if that is the proper term 
to use, of Richfield took a position one way or another 
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relative to the future possibilities of producing oil from 
this field, [305] regardless of whether their judgment was 
correct or not. 

Q. By Mr. Paradise: In your opinion, Mr. Montgom- 
ery, has the field been depleted, fully depleted? 

A. It has not. 

Q. Do you know if there is any present production 
from the same oil pool? 

A. There is production on properties adjacent to and 
alongside of this property that we are discussing. 

Q. By what company? 

A. Oliver C. Fields’ Casmite Oil Company. It pro- 
duces from 10 wells approximately 500 barrels a day at 
the present time. 

Q. What was the first examination you made of the 
Casmalia property after becoming associated with the 
Richfield Oil Company ? 

A. I looked into the property for the purpose of re- 
suming production. 

Q. Will you state when that occurred? 

A. In 1930. There were a great many obstacles to be 
cleared up and there were a great many changes to be 
made in the type of operation that I would propose as 
compared to the type of operation that had been going on 
on this property. 

Q. What did your investigation consist of in 1930, 
Mr. Montgomery? 


